Brigham Young University Law School

BYU Law Digital Commons
Utah Supreme Court Briefs

2011

Supernova Media v. Shannon\'s Rainbow : Reply
Brief
Utah Supreme Court

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_sc2
Part of the Law Commons
Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Brennan H. Moss; Robert K. Reynard; Pia Anderson Dorius Reynard & Moss; Attorneys for
Appellees.
Mary Anne Q. Wood; Kathryn Ogden Balmforth; Wood Jenkins; Attorneys for Appellants.
Recommended Citation
Reply Brief, Supernova Media v. Shannon\'s Rainbow, No. 20110368.00 (Utah Supreme Court, 2011).
https://digitalcommons.law.byu.edu/byu_sc2/3109

This Reply Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Supreme Court
Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

IN THE UTAH SUPREME COURT
SUPERNOVA MEDIA, INC., a New
York corporation, JOYCELYN ENGLE,
an individual, on their own behalf, and
derivatively on behalf of SHANNON'S
RAINBOW, LLC, a Delaware limited
liability company, and SHANNON'S
RAINBOW, LLC, a Utah limited liability
company,
Intervenors and Appellants,

REPLY BRIEF OF APPELLANTS
Case No. 20110368
Trial Court Case No. 110903542

SHANNON'S RAINBOW, LLC, a Utah
limited liability company, et al.,
Plaintiffs and Appellees,

PIA ANDERSON DORIUS REYNARD
& MOSS, LLC, a Utah limited liability
company,
Defendant and Appellee.
Appeal of the Order Denying Motion to Intervene, the Order of Dismissal with
Prejudice and Upon the Merits, and the Order Granting Stipulated Motion To Seal
Preliminary Injunction Hearing and All Documents Filed in Conjunction Therewith
entered by The Honorable Robert K. Hilder
Third Judicial District Court of Salt Lake County, State of Utah

Brennan H. Moss (10267)
Robert K. Reynard (9480)
PIA ANDERSON DORIUS
REYNARD & MOSS
222 S. Main Street, Suite 1800
Salt Lake City, Utah 84101
Telephone: (801) 350-9000
Facsimile: (801) 350-9010
Attorneys for Appellees

Mary Anne Q. Wood (3539)
Kathryn Ogden Balmforth (5659)
WOOD JENKINS LLC
60 E. South Temple, Suite 500
Salt Lake City, Utah 84111

FILED

^S?^*™««™
Attorneys for Appellants

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

DEC " 7 2011

IN THE UTAH SUPREME COURT
SUPERNOVA MEDIA, INC., a New
York corporation, JOYCELYN ENGLE,
an individual, on their own behalf, and
derivatively on behalf of SHANNON'S
RAINBOW, LLC, a Delaware limited
liability company, and SHANNON'S
RAINBOW, LLC, a Utah limited liability
company,
Intervenors and Appellants,
v.

REPLY BRIEF OF APPELLANTS
Case No. 20110368
Trial Court Case No. 110903542

SHANNON'S RAINBOW, LLC, a Utah
limited liability company, et al.,
Plaintiffs and Appellees,
v.
PIA ANDERSON DORIUS REYNARD
& MOSS, LLC, a Utah limited liability
company,
Defendant and Appellee.
Appeal of the Order Denying Motion to Intervene, the Order of Dismissal with
Prejudice and Upon the Merits, and the Order Granting Stipulated Motion To Seal
Preliminary Injunction Hearing and All Documents Filed in Conjunction Therewith
entered by The Honorable Robert K. Hilder
Third Judicial District Court of Salt Lake County, State of Utah

Brennan H. Moss (10267)
Robert K. Reynard (9480)
PIA ANDERSON DORIUS
REYNARD & MOSS
222 S. Main Street, Suite 1800
Salt Lake City, Utah 84101
Telephone: (801) 350-9000
Facsimile: (801) 350-9010
Attorneys for Appellees

Mary Anne Q. Wood (3539)
Kathryn Ogden Balmforth (5659)
WOOD JENKINS LLC
60 E. South Temple, Suite 500
Salt Lake City, Utah 84111
Telephone: (801) 366-6060
Facsimile: (801) 366-6061
Attorneys for Appellants

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

TABLE OF CONTENTS
TABLE OF AUTHORITIES

iv

ARGUMENT

1

I.

THE SUMMITWORKS PARTIES, PLAINTIFF APPELLEES IN THIS
ACTION, HAVE FAILED TO OPPOSE THIS APPEAL

II.

1

THE TRIAL COURT ERRED BY SEALING THE RECORD WITHOUT
MAKING FINDINGS OF FACT, AND WHERE ANY PRIVILEGE EITHER
HAD ALREADY BEEN WAIVED OR WAS SUBJECT TO WAIVER

A.

B.

C.

D.

III.

1

No Demonstrated Interest Has Overridden the Presumptive
Right of Access to The Court Record

1

The Pia Firm Does Not Even Attempt to Argue That The
Trial Court Made Necessary Factual Findings

2

The Pia Firm Made No Attempt to Demonstrate to The Trial
Court or To This Court That Any of The Sealed Documents
Contained Privileged Information Which Had Not Already
Been Revealed in Extensive Public Filings, or Which Was
Beyond The Scope of Any Other Waiver

3

The Federal District Court for The District of Utah Has Just
Held That, As A Manager of Shannon's Rainbow, LLC,
Intervenor Supernova and Its Manager, Intervenor Joycelyn
Engle, Are Entitled to View Privileged Information of
Shannon's Rainbow Because They Are A Manager of
Shannon's Rainbow

4

THE TRIAL COURT PLAINLY ERRED WHEN - AFTER FIRST
RECOGNIZING THAT THE SUPERNOVA PARTIES HAD SHOWN A
RIGHT TO INTERVENE - IT HELD THAT THE RIGHT HAD BEEN
OBVIATED BY A SETTLEMENT AGREEMENT

A.

Before The Parties Entered into A Settlement, The Supernova
Parties Had Established Their Right to Intervene

ii
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

5

5

B.

C.

IV,

The Trial Court Erred by Examining The Merits of The Motion
to Intervene As of Right in Light of Circumstances Altered by
The Settlement Agreement

10

Even If The Court Had Not Erred by Examining Intervention
in Light of The Settlement It Erred Because, Even After The
Settlement, The Supernova Parties Had Interests Which
Could Be, and in Fact Were, Impaired by The Litigation

11

THE TRIAL COURT ERRED BY PURPORTING TO STEP INTO THE
SHOES OF THE SUPERNOVA PARTIES' COUNSEL

13

CONCLUSION

14

CERTIFICATE OF MAILING

15

INDEX OF ADDENDA

16

iii
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

TABLE OF AUTHORITIES
Federal Cases
Calvert Fire Ins. Co. V. Environs Dev. Corp. 601 F.2d 851 (5th Cir. 1979)

9

Home Sav. Of Am., FSB v. Pioneer Bank & Trust Co., 169 F.R.D. 332 (N.D.
111. 1996)

11

Jones v. Prince George's County, Maryland, 348 F.3d 1014 (D.C. Cir. 2003)

7

San Juan Valley, Utah v. United States, 503 F.3d 1163 (10th Cir. 2007)

5, 6

State Cases
Barton v. Utah Transit Auth., 872 P.2d 1036 n. 5 (Utah 1994)

7

Chatterton v. Walker, 938 P.2d 255 (Utah 1997)

7

In re Discipline of Alex, 2004 UT 81, 99 P.3d 865

10

Millard County v. Utah State Tax Comm 'n ex rel. Intermountain Power
Agency, 823 P.2d 459 (Utah 1991)
State v. Bosh, 2011 UT 60

5, 6, 11, 13
7

IV
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

ARGUMENT
I.

THE SUMMITWORKS PARTIES, PLAINTIFF APPELLEES IN THIS ACTION, HAVE
FAILED TO OPPOSE THIS APPEAL.

This action was filed by the SummitWorks Parties against their former lawyers, the
Pia Firm. However, the SummitWorks Parties have not bothered to defend their
disposition of their case by opposing this appeal.
Only the Pia Firm has responded in opposition. But this is the SummitWorks
Parties' action. Because the parties who brought the action have not opposed this appeal,
the Court should grant the relief sought by the Appellants, the Supernova Parties.
II.

T H E TRIAL COURT ERRED BY SEALING THE RECORD WITHOUT MAKING
FINDINGS OF FACT, AND WHERE ANY PRIVILEGE EITHER HAD ALREADY BEEN
WAIVED OR WAS SUBJECT TO WAIVER.

A.

No Demonstrated Interest Has Overridden the Presumptive Right of
Access to The Court Record.

It is clear that, under Utah law, there is a presumptive right of public access to
court records which can only be overcome by an overriding interest in some higher value,
which is shown by evidence, and not conclusory allegations. The Pia Firm's attempt to
explain away or distinguish the facts of the cases setting forth these broad principles is
meaningless. The cases say what they say, and the principles apply here.
Furthermore, the Pia Firm's argument that no "presumptive right" exists because
the Supernova Parties were not allowed to intervene is incorrect. The "presumptive right"
resides in the public, not in intervenors. The Supernova Parties are challenging the trial
court's peremptory rubber stamping of the existing parties' desire to proceed in the dark
1
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in the first instance, not simply his denial of the Supernova Parties' attempt to unseal the
improperly sealed record.
As to his denial of the Supernova Parties' motion to unseal the record, that, too,
was improper because the denial of the Supernova Parties' motion to unseal was
improper.
The only "overriding interest" claimed by the Pia Firm to support sealing the
record was the attorney-client privilege, which claimed interest was supported only by
generalities in an entirely conclusory, collusive motion, and which privilege had been
waived, in any event.
R

The Pia Firm Does Not Even Attempt to Argue That The Trial Court
Made Necessary Factual Findings.

In the face of case law which clearly states that it is reversible error to seal a record
without making the findings and conclusions underlying the decision, balancing
competing interests - meaning, at the very least, the presumptive right of public access

(

and the interests of the party or parties seeking secrecy - and determining that there is no
reasonable alternative to the sealing, the Pia Firm does not dispute the lack of supporting
\

findings in the trial court's order sealing the record.
Instead, the Pia Firm argues, in effect, that because it was colluding with the
SummitWorks Parties, the law and the presumptions which arise as a matter of law do not
apply. The Pia Finn has cited no case law supporting that position, and that cannot be
i
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correct. The presumptive right of public access exists regardless of whether the parties
raise it, or not.
C.

The Pia Firm Made No Attempt to Demonstrate to The Trial Court or
To This Court That Any of The Sealed Documents Contained
Privileged Information Which Had Not Already Been Revealed in
Extensive Public Filings, or Which Was Beyond The Scope of Any
Other Waiver.

In their opening brief, the Supernova Parties cited to the record of supposedly
privileged information which had already been publicly disclosed by the parties in their
dispute over attorney fees, including disclosures about client impecuniosity and case
strategy. R. 7, 45-46, 181, Addendum 5, Complaint in Related Case at 8-13. The
Supernova Parties also cited case law holding that, in a fight relating to attorney fees, any
communications relating to the fee dispute are not privileged.
The response of the Pia Firm is to acknowledge, as they must, that such disclosures
occurred, but to say, in effect, 'Trust us. There was other privileged stuff in the sealed
portion of the record as to which the privilege had not been waived."
Nowhere in the perfunctory, collusive motion to seal which was submitted by the
existing parties to the trial court did they alert the trial court to the fact that extensive
disclosures had already been made and waivers of any accompanying privilege had
occurred. Nowhere in that motion did the parties attempt to point out to the court any
additional privileged information in the sealed material which actually required
protection. It is virtually certain that, because of the parties' collusion, the trial court was
unaware of the truth of the situation when he signed their proposed order.
3
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Nor does it appear that the Pia Firm has submitted the sealed material to this Court,
to allow this Court to make its own assessment of whether the sealing of records was
justified.
The Court should not simply take the Pia Firm's word for it, and the Supernova
Parties can find no basis in the law for doing so.
IX

The Federal District Court for The District of Utah Has Just Held
That As A Manager of Shannon's Rainbow, LLC, Intervenor
Supernova and Its Manager, Intervenor Joycelyn Engle, Are Entitled
to View Privileged Information of Shannon's Rainbow Because They
Are A Manager of Shannon's Rainbow.

In another related case, the Pia Firm has sued Intervenors Supernova and Engle in
federal court, alleging defamation and related claims. Intervenors Supernova and Engle
have counterclaimed, alleging that Mr. Pia, in collusion with the Summit Works Parties,
has converted property, abused process, breached fiduciary duties, tortiously interfered
with economic advantage, and unjustly enriched himself.
i

In that case, the Pia Firm, as here, has attempted to hide behind the attorney client
privilege and improperly exclude Supernova and Mrs. Engle from dealings regarding
Shannon's Rainbow. However, the federal court has just held that, because Supernova,

<

through Mrs. Engle, is a manager of Shannon's Rainbow, the privilege cannot be asserted
against them.
The opinion of Magistrate Judge Nuffer is attached hereto as Addendum 9.
By this decision, SummitWorks, it principals and their erstwhile counsel have
I
finally been hoist on their own petard. If they had properly used their own assets and
4
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Summit Works' name to litigate their dispute with SummitWorks' co-manager,
Supernova, they would have an argument for secrecy. But because they opted instead to
sue, without authority, in the name of Shannon's Rainbow, LLC, so they could use the
money invested by others for production of the Film to finance Summit Works' bid for
control of the Film, and Mr. Pia's attempt to cut himself into the stream of income from
the film as a "Producer's Representative," they are stuck with the results. Supernova, as a
manager, has a right to access to information regarding Shannon's Rainbow.
III.

THE TRIAL COURT PLAINLY ERRED WHEN - AFTER FIRST RECOGNIZING THAT
THE SUPERNOVA PARTIES HAD SHOWN A RIGHT TO INTERVENE - IT HELD
THAT THE RIGHT HAD BEEN OBVIATED BY A SETTLEMENT AGREEMENT.

A.

Before The Parties Entered into A Settlement The Supernova Parties
Had Established Their Right to Intervene.

The law in Utah is unequivocal. If a motion to intervene as of right is pending, the
existing parties may not prevent the participation of the intervenor by scurrying to enter
into a settlement to moot the action. Indeed, any such settlement is not a final settlement.
That is the holding of Millard County v. Utah State Tax Comm 'n ex rel Intermountain
Power Agency, 823 P.2d 459, 461 (Utah 1991).
All of the Pia Firm's cited case law regarding the general rule that settlement is
desirable is irrelevant in this specific special circumstance. Furthermore, the case
highlighted by the Pia Firm for the purported proposition that an intervenor cannot
interfere with a settlement, San Juan Valley, Utah v. United States, 503 F.3d 1163 (10th
Cir. 2007), does not stand for that proposition and does not conflict with Millard County.

5
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Therefore, the pertinent language in Rule 24(a) is the following, which is
mandatory: "[A]nyone shall be permitted to intervene in an action . . . when the applicant
claims an interest relating to the property or transaction which is the subject of the action
and he is so situated that the disposition of the action may as a practical matter impair or
impede his ability to protect that interest." (Emphasis added.)
As this Court recently stated,
Under the amended [Rule 24(a)], an intervenor need claim
only "an interest relating to the property or transaction" such
that it may be impacted by the judgment. Accordingly, "the
text of Rule 24 now mandates intervention on even more
liberal terms."
State v. Bosh, 2011 UT 60 (internal quotations and citations omitted). The numerous preamendment cases cited by the Pia Firm for the proposition that an intervenor must have a
"direct" interest are no longer applicable. As this Court stated in Bosh, "this
interpretation of the rule has been altered in the wake of amendments lowering the
standard for intervention, as we described in Chatterton v. Walker, 938 P.2d 255 (Utah
1997)." Id
Thus, "[a]s the Rule's plain text indicates, intervenors of right need only an
'interest' in the litigation-not a 'cause of action' or 'permission to sue.'" Jones v. Prince
George's County, Maryland, 348 F.3d 1014, 1018 (D.C. Cir. 2003).1

1

"This court recognizes the persuasiveness of federal interpretations when the state
and federal rules are similar and few Utah cases deal with the rule in question." Barton v.
Utah Transit Auth, 872 P.2d 1036, 1039 n. 5 (Utah 1994).

7
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And, when passing judgment on the sufficiency of a complaint in intervention,
"[t]he general rules on testing a pleading are applicable here. The pleading is construed
liberally in favor of the pleader-intervenor and the court will accept as true the wellpleaded allegations in the pleading." 7C C. Wright, A Miller & M. Kane, Federal
Practice and Procedure § 1914 at 525.
The point of this action was to determine how the Pia Firm was going to get paid.
The Pia Firm repeatedly asserts that this "attorney fee" dispute has nothing to do with the
claims of the Supernova Parties. This assertion is obviously incorrect.
The Pia Firm was attempting to take the assets of Shannon's Rainbow, LLC,
consisting primarily of the film, "Shannon's Rainbow" (the "Film"), to be sold for
whatever the Pia Firm could get. The Pia Firm was also seeking recourse against the
personal assets of the Summit Works Parties.
The SummitWorks Parties were interested primarily in protecting their personal
assets. They were not challenging the Pia Firm's right to payment with assets of
Shannon's Rainbow, LLC, or its ultimate right to take the Film. The Supernova Parties
challenge both. Because the Supernova Parties were not permitted to intervene, the

<

SummitWorks Parties did not hesitate to encumber the Film and purport to sign away
important rights of Shannon's Rainbow, LLC, in order to protect their own interests from
any claims of the Pia Finn.
"Where an interest is claimed in a particular property or fund as to which
i
ownership or other rights are disputed in the litigation, the existence of the required
8
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interest, and thus the right to intervene, is usually apparent." 3B James W. Moore et al.,
Moore's Federal Practice, ^ 24.07[2] at 24-55 (2d ed. 1995) (citing Calvert Fire Ins. Co.
v. Environs Dev. Corp. 601 F.2d 851 (5th Cir.1979) (contractor had right to intervene in
insurance settlement action because owner of building had breached contractual duty)).
The right to intervene is apparent here. The Supernova Parties had various interests in the
Film, in its distribution, and in any cash remaining in Shannon's Rainbow, LLC. The
Supernova Parties asserted these interests in their Complaint in Intervention, with
supporting documentation:
•

Intervenor Joycelyn Engle raised $2 million for the Film, and the investor
agreements gave her entity, Intervenor Supernova Media, Inc., the right to
co-manage Shannon's Rainbow, LLC. Those agreements also created
rights to distribution of the Film in 800 American theaters, which Ms. Engle
was attempting to enforce. R. 187, 313.

•

Intervenor Joycelyn Engle had a separate contract giving her a 51%
ownership in the Film, which the Pia Firm was attempting to foreclose, and
which the SummitWorks Parties were prepared to permit. R. 152, 188, 317.

•

As a member of Shannon's Rainbow, LLC, Intervenor Supernova had made
a statutory demand, entitling them to represent Intervenor Shannon's
Rainbow, LLC against the depredations of Mr. Pia and the SummitWorks
Parties. R. 189,318.

9
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All of these interests were threatened by the proposed actions of the existing
parties. Indeed, once Judge Hilder allowed the existing parties to settle, those interests
were "as a practical matter impair[ed]" in numerous ways, as discussed in the Supernova
Parties'opening brief and, again, below.
The fact that these interests are being litigated in other fora, and may ultimately be
to some degree contingent on the Supernova Parties' success in that litigation, does not
preclude them from forming the basis of a right to intervention. "A contingent interest in
property is sufficient to give a person the right to intervene where the property is the
subject of the action." In re Discipline of Alex, 2004 UT 81, 99 P.3d 865, 870.
Nor were the Supernova Parties seeking a separate adjudication of those interests
in this action, with possible inconsistent results. Rather, they were seeking to preserve
and protect the property which was the subject matter of this action until those issues
could be decided in litigation which has progressed further.
i

The trial court's actions improperly prevented the Supernova Parties from doing
so, and have allowed the SummitWorks Parties to impair those interests.
B,

The Trial Court Erred by Examining The Merits of The Motion to
Intervene As of Right in Light of Circumstances Altered by The
Settlement Agreement.

'

In their opening brief, the Supernova Parties marshaled the "evidence" on which
the trial court purported to base its determination that the Supernova Parties had failed to
claim an interest in the subject matter of the litigation. Brief of Appellants at 16-17.
i

Each cited reason rested on the facts as the trial court viewed them in light of the
10
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settlement agreement. This was error. Under Millard County, the trial court should have
decided the motion on the facts as they existed at the time the Motion to Intervene as of
Right was filed. Otherwise, the holding of Millard County is rendered meaningless. If
the settlement agreement is permitted to moot the right to intervention, then the unjust
results foreseen in Millard County can freely occur, as they have in this case.
At the time the Motion to Intervene as of Right was filed, the mere fact that the
parties were negotiating the foreclosure of property in which the Supernova Parties
claimed an ownership interest was sufficient to establish a right to intervention. See
Home Sav. of Am., FSB v. Pioneer Bank & Trust Co., 169 F.R.D. 332, 335 (N.D. 111.
1996) ("If Home Savings' foreclosure action is disposed of as Home Savings desires, [the
Intervenor's] ability to protect his interest in the property clearly will be impaired or
impeded, since Home Savings will foreclose on the mortgage and sell the property
without regard to [the Intervenor's] claim that he is co-owner of the property and may
have an interest that takes precedence over Home Savings' interest.")
C.

Even If The Court Had Not Erred by Examining Intervention in Light
of The Settlement It Erred Because, Even After The Settlement, The
Supernova Parties Had Interests Which Could Be, and in Fact Were,
Impaired by The Litigation.

When the trial court was contemplating reviewing the settlement agreement in the
stead of the Supernova Parties, he acknowledged that there were limits on how the
existing parties could settle their dispute, in light of the Supernova Parties' claims, and

11
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that "if they settle it with a percentage of the film," it would be problematic.
Addendum 4, Transcript at 30.
But, because the trial court refused to allow the Supernova Parties to protect their
own interests by reviewing the settlement documents or to inquire into the source of the
funds paid to the Pia Firm, the trial court allowed the SummitWorks Parties to do
indirectly what they knew the court would not allow them to do directly. The
SummitWorks Parties borrowed the money from a third party, and pledged the Film as
security. The loan documents for the funds borrowed to settle this case are attached as
Addendum 10.
The trial court also permitted the SummitWorks Parties to obligate Shannon's
Rainbow, LLC to repay the funds, to sign away important rights against the Pia Firm, and
to undertake indemnification obligations to the Pia Firm, in order to protect their personal
assets. This, also, impairs the interests of the Supernova Parties, including the interests of
Shannon's Rainbow, LLC, which the Supernova Parties were attempting to assert
derivatively.
Thus, even if it were proper to decide the Motion to Intervene as of Right in light
of the settlement agreement - and it emphatically was not - the trial court erred in
deciding that the Supernova Parties had failed to claim an interest in the property which

(

was the subject of the litigation.

i
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IV.

T H E TRIAL COURT ERRED BY PURPORTING TO STEP INTO THE SHOES OF T H E
SUPERNOVA PARTIES' COUNSEL.

As the Supernova Parties admitted in their opening brief, they were unable to find
any case in which a judge purported to step into the shoes of a person, purportedly to
protect that person's interests, rather than permit the person to protect his own interests.
Rather than grappling with the issue, the Pia Firm goes back to arguing the merits of the
Supernova Parties' Motion to Intervene as of Right, arguing that the Supernova Parties
failed to establish a legally protectible interest.
However, this case is not that simple. At first, the trial court acknowledged that
the Supernova Parties had, indeed, identified a protectible interest. But then - rather than
permitting the Supernova Parties to protect that interest consistent with the Open Courts
Clause, Rule 24(a), and Millard County - Judge Hilder took it upon himself to participate
in the case, reviewing secret developments in the case as he thought the Supernova
Parties would review them if they were privy to them, and deciding as he thought the
Supernova Parties would decide where their interests were implicated and whether they
were protected.
His initial misgivings about his ability to recognize all the issues on the Supernova
Parties' behalf was well-founded. He could not do that, and he missed important points
by failing to allow the Supernova Parties to know what was being considered, and to
identify where their interests were impaired. But, even if he had been successful, his
assumption of the role of advocate for one side, rather than impartial arbiter of issues

13
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identified and argued by both parties, was error under all the authority cited in the
Supernova Parties' opening brief.
CONCLUSION
The Supernova Parties seek an Order reversing the dismissal of this case, ordering
that the Supernova Parties be permitted to intervene, and ordering that the record be
entirely unsealed.
DATED this 7th day of December, 2011.
WOOD JENKINS LLC

Kathryn ©f Balmforth
Attorneys for Appellants

i
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Case 2:09-cv-00840-CW-DN Document 217 Filed 12/06/11 Page 1 of 9

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION
JOSEPH G. PIA, an individual,
Plaintiff,
v.
SUPERNOVA MEDIA, INC., a New York
corporation; JOYCELYN ENGLE a/k/a JOYCELYN
DIPALMA, an individual; JOSEPH DIPALMA, an
individual; JULIANNE MICHELLE, an individual;
KELLY KENT, an individual; and Does 1-100,
Defendants.

MEMORANDUM DECISION AND
ORDER GRANTING IN PART
MOTION TO COMPEL FULL AND
COMPLETE DEPOSITION
TESTIMONY
Case No. 2:09-CV-840 CW
District Judge Clark Waddoups
Magistrate Judge David Nuffer

SUPERNOVA MEDIA, INC., a New York
corporation; JOYCELYN ENGLE a/k/a JOYCELYN
DIPALMA, an individual; JOSEPH DIPALMA, an
individual, and JULIANNE MICHELLE, an
individual;
Counterclaimants,
v.
JOSEPH G. PIA,
Counterclaim Defendant.
SUPERNOVA MEDIA, INC., a New York
corporation; JOYCELYN ENGLE a/k/a JOYCELYN
DIPALMA, an individual; JOSEPH DIPALMA, an
individual, and JULIANNE MICHELLE, an
individual,
Third-Party Plaintiffs,
v.
BENNETT TUELLER JOHNSON & DEERE, LLC, a
Utah limited liability company; and STUCKI STEELE
PIA ANDERSON & RENCHER, a Utah limited
liability company,
Third-Party Defendants.
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Defendants Supernova Media, Inc., Joycelyn Engle, Joseph DiPalma, and Julianne
Michelle (collectively Supernova Media) move to compel Plaintiff Joseph G. Pia to answer
deposition questions.1 This order grants the motion in part.
Defendant Joycelyn Engle is an officer of Supernova Media, Inc., and through Supernova
Media, Inc., is one of two managers of Shannon's Rainbow LLC, a Delaware Limited Liability
Company (Shannon's Delaware).2 The other manager of Shannon's Delaware is SummitWorks,
LLC. Joseph DiPalma is a member of Shannon's Delaware.4 Shannon's Delaware was formed
for the sole purpose of producing a film titled Shannon's Rainbow.5
Supernova Media claims that Pia secretly "caused the formation of a shadow company,
[Shannon's Rainbow, LLC, a Utah limited liability company] Shannon's Utah, in an attempt to
seize control of the film."6 Pia also formed another entity, Shannon's Rainbow Production, LLC,
a Pennsylvania limited liability company.7 Supernova Media claims that the assets of Shannon's
Delaware were drained into Shannon's Utah, including the copyright for the film and the $2
million invested by investors in Shannon's Delaware.8 Supernova Media's counterclaim against
Pia alleges breach of fiduciary duty, tortious interference with prospective economic advantage,

1

Motion to Compel Full and Complete Deposition Testimony (Motion to Compel) at 2, docket no. 160, filed May
19,2011.

2

Amended Answer, Verified Amended Counterclaim and Verified Amended Third-Party Complaint (Counterclaim)
at 13, docket no. 30, filed April 27, 2010. Declaration of Joycelyn Engle in Opposition to Motion to Dismiss % 2,
docket no. 77, filed October 27, 2010.
3

Counterclaim f 28.

4

Id ^30.

5

Id f 22.

6

Memorandum in Support of Motion to Compel Full and Complete Deposition Testimony (Supporting
Memorandum) at vi, docket no. 161,filedMay 19, 201L Counterclaim at 20.
7

Memorandum in Opposition to Motion to Compel (Opposing Memorandum) at 7, docket no. 170,filedJune 7,
2011.
8

Supporting Memorandum at vi.

2 J. Reuben Clark Law School, BYU.
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abuse of process, unjust enrichment, conversion, and failure to produce records. The
counterclaim also seeks declaratory relief stating that Pia has no lien or other interest in the film,
and an award of punitive damages.9
Pia claims defamation, libel, invasion of privacy, intentional infliction of emotional
distress, intentional interference with economic relations, and civil conspiracy. His amended
complaint further alleges that defamatory information has been placed on websites and
disseminated through electronic media.
Pia's deposition was taken on April 20, 2011. Supernova Media claims that "Pia refused
to answer questions on a broad range of discoverable issues claiming that the subjects were
protected either by confidentiality agreements or by the attorney-client privilege."11
Third-Party Confidentiality Agreements
The confidentiality agreements on which Pia based his refusal to answer questions are
identified in deposition excerpts provided by Supernova and in Pia's statements: (1) an informal
arrangement with the partners at Bennett Tueller Johnson & Deere (BTJD) that allowed Pia
means of compensation other than through the BTJD firm;12 (2) a settlement agreement that
contains a confidentiality provision with Shannon's Rainbow Entities and other Shannon's
Rainbow Managers;13 and (3) a confidentiality agreement with Tamara Bell.14 Pia did not

9

Counterclaim at 23-28.

10

Amended Complaint, docket no. 97, filed February 25, 201 i.

11

Supporting Memorandum at ii.

12

Id. at xvi.

13

Id. at xvi - xviii.

14

Id. at xviii-xix.

3
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produce any of these confidentially agreements in the deposition or in the briefing of this
motion.15
To the extent that Pia objects to answering questions based on these confidentiality
agreements, the magistrate judge overrules the objection. "[A] general concern for protecting
confidentiality does not equate to privilege. Thus information and documents are not shielded
from discovery merely because they are confidential... .Simply put, litigants may not shield
otherwise discoverable information from disclosure to others merely by agreeing to maintain its
confidentiality."l6 The magistrate judge therefore orders Pia to answer any deposition questions
he previously refused to answer based on confidentiality agreements which he has failed to
produce.
Cases Pia cites are consistent with this result. Button v. Todd Shipyards Corp, holds that
confidential settlement agreements are discoverable if a party makes a showing that documents
relating to the settlement negotiations are relevant and likely to lead to the discovery of
admissible evidence.17 Prater v. Commerce Equities Management Co., Inc. addresses a motion
f o

to seal a settlement agreement from the public docket.

Neither case immunizes settlements on

relevant subjects from discovery.
However, since the information should likely not be made public, the magistrate judge
imposes a protective order permitting the parties to prohibit (1) the disclosure of information and

(

documents to non-parties, and (2) the use of such information/documents outside of this lawsuit.
This protective order will be effective until the parties agree on a protective order.
i
15

Opposing Memorandum at 10-14.

16

DIRECTV, Inc. v. Puccinelli, 224 F.R.D. 677, 684-85 (D. Kan. 2004) (citations omitted).

17

Civil Action No. 09-62916, 2009 U.S. Dist. Lexis 107963, at *2-3 (E.D. Pa. Nov. 17, 2009).

18

Civil Action No. H-07-2349, 2008 WL 5140045 (S.D. Tex. Dec. 8, 2008).

4 J. Reuben Clark Law School, BYU.
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Attorney-Client Privilege
Supernova Media and Pia disagree extensively about Pia's use of the attorney-client
privilege to refuse to answer questions.
The parties disagree on Pia's ability to waive or invoke the attorney client privilege in
answering questions. Supernova Media argues "Pia cannot assert the privilege against the
Defendants because they are current managing members of the Shannon's Rainbow entities."1
Pia argues that it is "uncertain whether Supernova [Media LLC] has the authority to waive the
attorney-client privilege on behalf of the Shannon's Rainbow entities."20 It is clear that Engle is
an officer of Supernova Media, Inc., a manager of Shannon's Delaware. Therefore, Pia cannot
assert the attorney-client privilege on behalf of Shannon's Delaware.
Further, the allegations in this case place many transactions within the crime-fraud
exception to the attorney-client privilege. "No privilege exists under this [attorney-client
privilege] rule .. .[i]f the services of the lawyer were sought or obtained to enable or aid anyone
to commit or plan to commit what the client knew or reasonably should have known to be a
crime or fraud."21 "The exception also applies if the lawyer actively participates in the crime or
fraud."22 The allegations of disclosure, conversion of funds and breach of fiduciary duty create a
need for frill information, which factually supports the use of the exception to invade of the
attorney-client privilege. For this reason, Pia cannot invoke the privilege as to the other
Shannon's Rainbow Entities in matters relating to the Shannon's Rainbow film, including facts

19

Supporting Memorandum at 9.

20

Opposing Memorandum at 21.

21

Utah R. Evid. 504(d)(1).

22

Restatement (Third) of Law Governing Lawyers § 82 cmt. c (2000).
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regarding ownership,finances,tax credits, payment of fees, waivers of conflict of interest, and
entity formation and membership.
Also, as Supernova Media states, "Pia may not invoke the attorney-client privilege
regarding conversations and information he has put at issue in his claims and defenses."23
Pia must answer questions posed by Supernova which seek information relevant to any of Pia's
tort claims which arise out of relationships with other clients because he placed those
relationships at issue. Pia cannot claim damages for harm to his client relationships and then
hide the conversations that allegedly evidence this harm. As an example, Supernova Media
asked Pia about conversations he had with McKay Daines, who was a client at the time of some
of the conversations24 regarding purported defamatory statements that were made to Mr.
Daines.25 Pia claims he answered the question relating to Mr. Daines and this case, but would
not answer questions about discussions with Daines relating to another case and claims that those
discussions are irrelevant.26 If Pia intends to make any claim for statements made to Daines, the
discussions with Daines regarding those statements are subject to discovery.
Supernova asked Pia about e-mails between Defendant Jocelyn Engle/Supernova Media
and Shannon's Rainbow entities.27 Pia was copied on those emails.28 Supernova Media
correctly argues that Pia may not object to questions about the information contained in emails
simply because he was copied on the emails.

23

Supporting Memorandum at 5.

24

Opposing Memorandum at 10.

25

Supporting Memorandum at xiv-xv.

26

Opposing Memorandum at 18.

27

Supporting Memorandum at xiii.

28

id.
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Also, questions that concern Pia's custom and practice with his clients generally as well
as questions about obtaining a waiver for conflicts29 related to this case are not privileged.
Therefore, Pia must answer them.
Conversations During Breaks
Supernova Media also claims that "Pia's counsel improperly asserted that []
conversations [between Pia and his counsel had while on breaks during the deposition] were
protected by the attorney-client privilege."30 Supernova Media cites Hall v. Clifton Precision,31
for the proposition that conferences that occur after the deposition has started are fair game for
inquiry by the deposing attorney. Pia argues that the approach in Hall has been rejected by
several other courts. In McKinley In/user, Inc. v. Zdeb the court concluded that "the truth finding
function is adequately protected if deponents are prohibited from conferring with their counsel
while a question is pending; other consultations, during periodic breaks, luncheon and overnight
recesses, and more prolonged recesses ordinarily are appropriate.'"

This distinction makes

sense. Pia may assert the attorney-client privilege concerning the conversations between Pia and
his counsel that occurred while on long breaks while no question was pending, but must answer
questions about conversations that occurred during breaks while a question was pending.

Supporting Memorandum at x-xii.
30

Supporting Memorandum at 9.

31

150 F.R.D. 525 (E.D. Pa. 1993).

32

200 F.R.D. 648, 650 (D. Colo. 2001).
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ORDER
IT IS HEREBY ORDERED that Supernova Media's Motion to Compel Full and
Complete Deposition Testimony33 is GRANTED IN PART and DENIED IN PART as provided
herein. The motion for sanctions is DENIED.
PROTECTIVE ORDER
IT IS FURTHER ORDERED until the parties stipulate to a different form of protective
order, any party may designate as CONFIDENTIAL any material which it is required to produce
to the other party which the producing party believes is entitled to protection under Rule 26(c),
Fed. R. Civ. P. All other parties and counsel shall not disseminate such Confidential Material
(which includes material produced and information derived therefrom); shall hold such
Confidential Material in confidence; shall use such Confidential Material only for purposes of
this civil action and for no other action, and not for any business or other commercial purpose;
and shall not disclose it to any other person not entitled to access under this protective order.
In the event a party receiving such Confidential Material shall dispute the designation,
that party shall notify the producing party, and the parties shall meet and confer. If they are

,

unable to resolve the dispute within fifteen days of notice, the producing party must file a motion
for protective order or the designation and restriction on access to the Confidential Material shall
be deemed to be removed.
In the event any party desires to use Confidential Material in court proceedings or filings,
the material shall be filed under seal. If a party filing such Confidential Material desires to
contest the designation to avoid filing under seal, the party must follow the procedures of the
preceding paragraph.

33

Docket no. 160, filed May 19, 2011.
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At the conclusion of this action, including through all appeals, any person receiving such
records shall destroy or return to the producing party all such Confidential Material received and
certify to the other party such destruction or return. Such return or destruction shall not relieve
any person from any of the continuing obligation imposed by this order. If a person receiving
such Confidential Material is subpoenaed in another action or proceeding or served with a
document or testimony demand or a court order, and such subpoena or demand or court order
seeks material subject to this order, that party shall give prompt written notice to opposing
counsel and allow opposing counsel an opportunity to oppose such subpoena or demand or court
order prior to the deadline for complying with the subpoena or demand or court order. No
compulsory disclosure to third parties of Confidential Material subject to this order shall be
deemed a waiver of any claim of confidentiality, except as expressly found by a court or judicial
authority of competent jurisdiction. The court's jurisdiction to enforce this order will continue
after the termination of this action.

Dated December 6,2011.
BYTHECOMRT:
David Nuffer
™
U.S. Magistrate Judge
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SECURED PROMISSORY NOTE
Effective Date: March 2 8 , 2011
RECITALS
COMPANIES/BORROWERS: Shannon's Rainbow. LLC, a Utah limited liability company,
and Shannon's Rainbow Production. LLC, a Pennsylvania
limited liability company
MANAGER:

The Companies" manager is SummilWorks. LLC (the
"Manager")

LENDER:

Mark Ross, an Individual (the "Lender"')

AMOUNT OF LOAN:

$110,000.00

AGREEMENT
Promise to Pay. For value received. Shannon's Rainbow. LLC and Shannon's
1.
Rainbow Production, LLC, jointly and severally, (collectively, the %tBorrowers") promise to pay
to the order of Mark Ross, having an address of 259 South College Street, Washington, PA
1.5301 ("Lender*'), at his primary offices or at such other place as Lender may from time to time
designate, in lawful money of the United States of America, the principal sum of One Hundred
Ten Thousand Dollars ($110,000.00) ("Principal Indebtedness"), a Loan Fee of $15,000.00
("Loan Fee"), plus interest as computed below,
2.
Purpose of Loan. The purpose of the Loan evidenced by this Secured Promissory
Note ("Note") is to provide funds for the Borrowers to settle all actions and claims asserted
against them by Pia Anderson Dorius Reynard & Moss, LLC, a Utah limited liability company
U
PADRM"), including but not limited to PADRM\s alleged liens and claims against the movie
picture production entitled "Shannon's Rainbow"' ('"Shannon's Rainbow*').
3Interest. This Note shall bear interest at fifteen (15%) percent. In other words,
the total original interest payment shall be $16,500.00. After an Event of Default (as defined
below), the Principal Indebtedness of this Note will bear additional interest at the default rate of
fifteen percent (15%) per annum until the total Principal Indebtedness of this Note and all unpaid
interest thereon shall be paid in full.
4.
Payment. The Principal Indebtedness, the Loan Fee and all interest (collectively,
the 'indebtedness") shall be due and payable on the one-year anniversary of the Effective Date.
Notwithstanding the foregoing, the Indebtedness shall be due and payable immediately upon
Borrowers' receipt of any advances on distribution of the film "Shannon's Rainbow'1 or from
additional equity investments or loan funds received from an investor or a lender, .

v
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5.
Security. The Indebtedness shall be secured under the terms of those certain
Security Agreements dated of even date herewith executed by Borrowers in favor of Lender (the
"Security Agreements") pursuant to which Borrowers grant to Lender a lien security interest in
and to all of the assets of the Borrowers, including but not limited to (i) the contract rights and
other general intangibles of the Borrowers with respect to "Shannon's Rainbow" and (ii)
distribution or licensing rights related to the "Shannon's Rainbow'* including DVD sales of the
film and any proceeds therefrom.
6.
Prepayment. Borrowers shall have the right, from time to time and at any time, to
prepay all, or any part; of the Indebtedness at any time or times prior to the matuirty date without
payment of any premium or penalty.
?•
Covenants. Until the Indebtedness is paid in full, the Borrowers covenant and
agree as follows:
(a)
Borrowers shall not without the prior written consent of the Lender, make
any direct or indirect payment of any nature, including but not limited to any distribution,
dividend or other similar type of payment, to any investor, or the promoter or manager or any
other affiliate of Borrowers unless such payment is made in the normal course of business to
carry on the production of the film:
(b)
Borrowers shall not, without the prior written consent of the Lender,
create, incur, assume or suffer to exist any mortgage, pledge, lien, charge, security interest or
other encumbrance upon the assets of the Borrowers which is senior to the lien and security
interest of the Lender with the exception of the liens and security interests listed on Exhibit A;
(c)
With respect to the July 22, 2008 Secured Promissory Note between
Shannon's Rainbow, LLC and Laurence F. Ross. Borrowers acknowledge and agree that Lender
will be entitled to request that Laurence F. Ross, or his duly authorized representative, sign a
subordination agreement in favor of Lender:
(d)
Within thirty (30) days of the Effective Date, Borrowers shall cause the
UCC financing statements listed on Exhibit B to be terminated and/or withdrawn by the party
who filed the financing statement;
(e)
Borrowers shall not, without the prior written consent of the Lender,
merge into or consolidate with any other entity; make any substantial change in the nature of
Borrowers* business(es) as conducted as of the date hereof; acquire all or substantially all of the
assets of any other entity: nor sell, license, lease, transfer or otherwise dispose of all or a
substantial or material portion of Borrowers' assets except in the ordinary course of their
business(es);
(f)
Borrowers shall reimburse Lender for all reasonable professional fees
incurred by Borrowers at standard rates in connection with the Loan, including the accounting
5.11501*27.1;
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fees of McCrory & McDowell. LLC with respect to auditing the Borrowers and overseeing the
disbursement of the Loan. Lender shall pay for his attorney fees, provided there are no events of
default under this Note.
8Default. At the option of Lender, and notwithstanding anything herein to the
contrary, the Indebtedness shall at once become due and payable, without notice or demand,
upon the occurrence at any time of any of the following events (each referred to as an ""Event of
Default"):
(a)
The failure to pay any amounts due hereunder within five (5) days
following the date when such payment was due and payable;
(b)
The filing by or against the Borrowers of any petition, arrangement,
reorganization, or the like under any insolvency or bankruptcy law, or the adjudication of the
Borrowers or any of the parties as a bankrupt, or the making of an assignment for the benefit of
creditors, which decree or order is not stayed or set aside within twenty (20) days thereafter:
(c)
The breach of Borrowers of any representation, warranty or covenant set
forth in this Note or any other agreement between Borrowers and Lender; and
(d)

An event of default shall have occurred under the Security Agreements.

9.
Waiver, Nothing contained herein shall prevent Lender from waiving, in writing,
in any certain instance or on any particular occasion, any right or remedy hereunder, including
but not limited to the operation of the acceleration clause above. Any consent or waiver shall not
be deemed to be a consent or waiver to any future transaction or occuirence. No such waiver
shall constitute a further or continuing waiver of such right or remedy as to any preceding or
succeeding breach hereunder. No acceptance by Lender of any payment due hereunder which is
less than the full amount then due and owing shall operate as a waiver of the same or any other
right or option, except as and to the extent provided by law.
10Application of Payments. Any and all payments by Borrowers under this Note
shall be applied first to the payment of the Loan Fee; then to the payment of interest due to
Lender; and then to the payment of the Principal Indebtedness.
1L
Extension. The time for any payment required under this Note may be extended
from time to time at the election of Lender. Acceptance by Lender of additional security or
guarantees for the performance of the terms and provisions contained in this Promissory Note
shall not in any way affect the liability of Borrowers.
1 2.
Attorneys' Fees. If this Note is placed with an attorney for collection, or if suit be
instituted for collection, or if any other remedy permitted by law is pursued by Lender, or any
successors or assigns, because of any default in the terms and conditions herein, then in such
event, the Borrowers agree to pay reasonable attorneys' fees, costs, and other expenses incurred
by Lender in so doing, only if the Lender is the prevailing party in such claim or action.f\

vy
»J150J827.H

*\

Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

13.
Waiver of Presentment; Continuing Obligation. The Borrowers hereby waive
presentment, demand, protest and notice of nonpayment and of protest. Furthemiore, the
Borrowers agree that their obligations shall continue in full force and effect notwithstanding the
death, bankruptcy (or commencement thereof), dissolution or release of any other party and
notwithstanding the taking or release of security.
14Amendment. This Note may be modified or amended only in a written document
executed by all of the parties hereto.
15.
Governing Law, This Note shall be governed by and construed in accordance
with the laws of the Commonwealth of Pennsylvania, without regard to provisions relating to
conflict of laws.
16.

WARRANT OF ATTORNEY TO CONFESS JUDGMENT.

BORROWERS DO HEREBY EMPOWER ANY ATTORNEY OF ANY COURT OF
RECORD WITHIN THE COMMONWEALTH OF PENNSYLVANIA TO APPEAR FOR
BORROWERS AFTER THE OCCURRENCE OF AN EVENT OF DEFAULT AND TEN
DAYS' PRIOR WRITTEN NOTICE. AND. WITH OR WITHOUT A COMPLAINT OR
DECLARATION FILED, CONFESS A JUDGMENT OR JUDGMENTS AGAINST
BORROWERS AND IN FAVOR OF LENDER OR LENDER'S SUCCESSORS OR ASSIGNS
IN ANY COURT OF RECORD WITHIN THE COMMONWEALTH OF PENNSYLVANIA
FOR THE INDEBTEDNESS. TOGETHER WITH COSTS OF SUIT AND REASONABLE
ATTORNEYS' FEES AND EXPENSES FOR COLLECTION. THE AUTHORITY AND
POWER TO APPEAR FOR AND ENTER JUDGMENT AGAINST BORROWERS SHALL
NOT BE EXHAUSTED BY ONE OR MORE EXERCISES THEREOF, AND MAY BE
EXERCISED FROM TIME TO TIME AND AS OFTEN AS LENDER OR HIS SUCCESSORS
OR ASSIGNS SHALL DEEM NECESSARY OR DESIRABLE. ANY SUCH JUDGMENT
SHALL BE FULLY ENFORCEABLE UP TO THE AMOUNT DUE FROM BORROWERS
AT THE TIME ENFORCEMENT OF THE JUDGMENT IS SOUGHT. PLUS REASONABLE
ATTORNEYS' FEES AND EXPENSES FOR COLLECTION. BORROWERS HEREBY
FOREVER WAIVE AND RELEASE ANY AND ALL ERRORS IN SAID PROCEEDINGS,
WAIVE STAY OF EXECUTION, STAY, CONTINUANCE OR ADJOURNMENT OF SALE
ON EXECUTION, THE RIGHT TO PETITION TO SET ASIDE OR ORDER A RESALE,
THE RIGHT TO EXCEPT TO THE SHERIFF'S SCHEDULE OF PROPOSED
DISTRIBUTION, THE RIGHT OF INQUISITION AND EXTENSION OF TIME OF
PAYMENT. AND AGREE TO CONDEMNATION OF ANY PROPERTY LEVIED UPON BY
VIRTUE OF ANY EXECUTION ISSUED ON ANY SUCH JUDGMENT, AND
BORROWERS SPECIFICALLY WAIVE ALL EXEMPTIONS FROM LEVY AND SALE OF
ANY PROPERTY THAT NOW IS OR MAY HEREAFTER BE EXEMPT UNDER ANY
EXISTING OR FUTURE LAWS OF THE UNITED STATES OF AMERICA OR THE
COMMONWEALTH OF PENNSYLVANIA, OR OF ANY OTHER JURISDICTION.
17.
WAIVER.

CONSENT TO JURISDICTION: SERVICE OF PROCESS: JURY TRIAL

>
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(A)
EXCLUSIVE JURISDICTION.
EXCEPT AS PROVIDED IN
SUBSECTION (B). BORROWERS AGREE THAT ALL DISPUTES ARISING OUT OF,
CONNECTED WITH, RELATED TO, OR INCIDENTAL TO THIS NOTE, WHETHER
ARISING IN CONTRACT, TORT OR OTHERWISE, SHALL BE RESOLVED
EXCLUSIVELY BY STATE OR FEDERAL COURTS LOCATED IN PITTSBURGH,
PENNSYLVANIA: HOWEVER. BORROWERS ACKNOWLEDGE THAT ANY APPEALS
FROM THOSE COURTS MAY HAVE TO BE HEARD BY A COURT LOCATED OUTSIDE
OF PITTSBURGH. PENNSYLVANIA.
BORROWERS WAIVE IN ALL DISPUTES
BROUGHT PURSUANT TO THIS AGREEMENT ANY OBJECTIONS THAT THEY MAY
HAVE TO THE LOCATION OF THE COURT CONSIDERING THE DISPUTE.
(B)
OTHER JURISDICTIONS. BORROWERS AGREE THAT LENDER
SHALL HAVE THE RIGHT TO PROCEED IN A COURT IN ANY LOCATION TO ENABLE
THE LENDER TO (1) OBTAIN PERSONAL JURISDICTION OVER BORROWERS OR
ANY PROPERTY OF BORROWERS. INCLUDING ANY PROPERTY WHICH IS
SECURITY FOR THE OBLIGATIONS TO THE LENDER OR (2) TO ENFORCE A
JUDGMENT OR OTHER COURT ORDER IN FAVOR OF THE LENDER. BORROWERS
WAIVE ANY OBJECTION THAT THEY MAY HAVE TO THE LOCATION OF THE
COURT IN WHICH LENDER HAS COMMENCED A PROCEEDING DESCRIBED IN THIS
SUBSECTION.
(C)
WAIVER OF JURY TRIAL, BORROWERS IRREVOCABLY WAIVE
ANY RIGHT TO HAVE A JURY PARTICIPATE IN RESOLVING ANY DISPUTE,
WHETHER SOUNDING IN CONTRACT, TORT OR OTHERWISE ARISING OUT OF,
CONNECTED WITH, RELATED TO OR INCIDENTAL TO THIS NOTE OR ANY OTHER
INSTRUMENT. DOCUMENT OR AGREEMENT EXECUTED OR DELIVERED IN
CONNECTION WITH THIS NOTE. BORROWERS AGREE AND CONSENT THAT ANY
SUCH CLAIM. DEMAND. ACTION OR CAUSE OF ACTION SHALL BE DECIDED BY
COURT TRIAL WITHOUT A JURY AND THAT THEY OR LENDER MAY FILE AN
ORIGINAL COUNTERPART OR A COPY OF THIS NOTE WITH ANY COURT AS
WRITTEN EVIDENCE OF THE CONSENT TO THE WAIVER OF THE RIGHT TO TRIAL
BY JURY.
(D)
ADVICE OF COUNSEL.
BORROWERS REPRESENT AND
WARRANT TO LENDER THAT BORROWERS HAVE DISCUSSED, OR HAVE HAD AN
OPPORTUNITY TO DISCUSS THIS NOTE AND SPECIFICALLY THE PROVISIONS OF
THIS AND THE IMMEDIATELY PRECEDING PARAGRAPHS OF THIS NOTE, WITH
COUNSEL OF THEIR OWN CHOOSING.

f\
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18.

Successors and Assigns.

This Note shall bind Borrowers and the successors and assigns of Borrowers, and the
benefits hereof shall inure to the benefit of Lender and all successors and assigns of Lender. All
references herein to "Borrowers" shall be deemed to apply to Borrowers and the successors and
assigns of Borrowers, and all references herein to "Lender" shall be deemed to apply to Lender
and all successors and assigns of Lender.
IN WITNESS WHEREOF, Borrowers, intending to be legally bound, have executed this
Note on the day and year first above written with the intention that this Note shall constitute a
sealed instrument.
BORROWERS:
Shannon's Rainbow, LLC
By;

SummitWorks, LLC, a Utah limited liability
company, its Manager

By:
^u**^,^
Name: \<itU
&^/t/Uh
Title: - - T r v ^ ^ /
Shannon's Rainbow Production, LLC
By:

______
Its Managing Member

(U501S27.!!
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Shannon's Rainbow, LLC
Exhibit "A"
Active UCC filings

Jurisdiction filed

Secured Party

File Date

File/Case/Book/Page #

UT

DIRECTORS GUILD
OF AMERICA

6/16/2008

345930200808

6/23/2008

2008 2111522

6/25/2008

346438200802

7/28/2008
7/28/2008
12/16/2010
12/16/2010

2008 2173035
348354200807
388916201044
388917201045

12/16/2010

388918201046

12/16/2010

388919201047

12/16/2010

388920201040

12/17/2010

388946201050

12/20/2010

2010 4500983

1/27/2011

390702201131

PA
UT
PA
UT
UT
UT
UT
UT
UT
UT
DE

UT

DIRECTORS GUILD
OF AMERICA, INC.
SCREEN ACTORS
GUILD
ROSS LAURENCE F.
ROSS LAURENCE
RICHART LARRY
MOWOD JOHN
MORRISON
CHARLEY
SUMMITWORKS
PIA ANDERSON
DORJUS REYNARD
MOSS
PADRM
PIA ANDERSON
DORIUS REYNARD
MOSS
PIA ANDERSON
DORKJS REYNARD
MOSS
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Shannon's Rainbow, LLC
Exhibit "B"
Active UCC filings

Jurisdiction filed

Secured Party

File Date

File/Case/Book/Page #

UT
UT

RICHART LARRY
MOWOD JOHN
MORRISON
CHARLEY
SUMMITWORKS
PIA ANDERSON
DORIUS REYNARD
MOSS
PADRM
PIA ANDERSON
DORIUS REYNARD
MOSS
PIA ANDERSON
DORIUS REYNARD
MOSS

12/16/2010
12/16/2010

388916201044
388917201045

12/16/2010

388918201046

12/16/2010

388919201047

12/16/2010

388920201040

12/17/2010

388946201050

12/20/2010

2010 4500983

1/27/2011

390702201131

UT
UT
UT
UT
DE

UT
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SECURITY AGREEMENT
THIS SECURITY AGREEMENT (this "Aurecmcnf') is dated as of the 28* day o\
March. 201 1 by and between SHANNON'S RAINBOW. LLC, a Utah limited Iia.biiii\ company,
with an address at 3267 East 3300 South. Suite 310, Salt Like City. Utah 841U9 (the -Debtor"},
and MARK ROSS, a Pennsylvania resident, having an address at 25*5 South College Street.
Washington. PA 15301 (the "Secured PanC).
WITNESSETH THAT:
WHEREAS, the Debtor has requested that the Secured Party make a loan to the Debtor
and to Shannon's -Rainbow Production. -LLC in the amount -of One Hundred Ten ThousandDollars ($110.000.00) (the "Loan"), which Loan will be evidenced by a secured promissory note,
dated of even date herewith, issued by the Debtor and Shannon's Rainbow Production. LLC in
the Secured Party ("Promissory Note"'): and
WHEREAS, in order to induce the Secured Party to make the Loan, and as a condition v«
the Secured Party making such Loan, the Debtor has agreed to enter into this Agreement for tinpurpose of granting to the Secured Party a security interest in all of the assets of the Debtor, in
order to secure the Debtor's obligations to the Secured Party under the Promissory No;e.
NOW. THEREFORE, for good and valuable consideration, the receipt of which is hereby
acknowledged, the parties hereto, intending to be legally bound, agree as follows:
1.
GRANT OF SECURITY INTEREST. The Debtor hereby grants and transfers to
ihe Secured Party a security interest in all present and future right, title and interest of Debtor in
and to all property, whether now owned or existing or hereafter acquired or created and wherever
located described as follows (collectively, the "Collateral"):
(a)
all accounts, deposit accounts, investment property, contract rights, chaiiel
paper (whether electronic or tangible), instruments, promissory notes, documents, general
intangibles, payment intangibles, software, letter of credit rights, supporting obligations,
healthcare insurance receivables and other rights to payment of every kind now existing or at any
time hereafter arising, including but not limited to any and all contract rights and other general
intangibles of the Debtor with respect to that certain feature film currently known as Shannon's
Rainbow ("Shannon's Rainbow'*):
(b)
all inventory, goods held for sale or lease or to be furnished under
contracts for service, or goods so leased or furnished, raw materials, componeni parts, work in
process and other materials used or consumed in Debtor's business, now or at any time hereafter
owned or acquired by Debtor, wherever located, and all products (hereof, whether in uiie

;.a>wiK>i t;
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possession of Debtor, any warehousemen, any bailee or any other person, or in process of
delivery, ami whether located at Debtor's places of business or elsewhere:
(c)
all warehouse receipts, bills of sale, bills ol* lading and other documents of*
every kind (whether or not negotiable) in which Debtor now has or at any time hereafter acquires
any interest, and all additions and accessions thereto, whether in the possession or eiolodv of
Debtor, any bailee or any other person for any purpose:
id)
all money and properly heretofore, now ov hereafter delivers- 10 i r
deposited with the Secured Party or otherwise coming into the possession, custody or control of
the Secured Parly (or any agent or bailee of the Secured Party) in any manner o\- for any purpose
whatsoever during.the.existence of this Agreement and whether held in a general or special
account or deposit for safekeeping or otherwise:
(e)
all right, title and interest of Debtor under licenses, guaranties, warranties,
management agreements, marketing or sales agreements, escrow contracts, indemnih.
agreements, insurance policies, service or maintenance agreements, supporting obligations xnJ
other similar contracts of every kind in which Debtor now has or at any lime hereafter .shall have
an interest, including but not limited to with respect to the film "Shannon's Rainbow:"
(I)
all goods, tools, machinery, furnishings, furniture and other equipment und
fixtures of every kind now existing or hereafter acquired, and all improvements, replacements,
accessions and additions (hereto and embedded software included therein, whether located on
any property owned or leased by Debtor or elsewhere, including without limitation any of the
foregoing now or at any lime hereafter located at or installed on the land or in the improvements
at any of the real property owned or leased by Debtor, and all such goods after rhcy have been
severed and removed from any of said real property; mid
<g.)
all motor vehicles, trailers, mobile homes, manufactured homes, boats,
other rolling stock and related equipment of every kind now existing or hereafter acquired and ;d"
additions and accessories thereto, whether located on any property owned or leased by Debtor or
else where:
together with whatever is receivable or received when any of the foregoing or the proceeds
thereof are sold, leased, collected, exchanged or otherwise disposed of. whether such disposition
is voluntary or involuntary, including without limitation all rights lo payment, including returned
premiums, with respect to any insurance relating to any of the foregoing, and all rights \o
payment with respect to any claim or cause of action affecting or relating to any of the foregoing
(collectively, the ''Proceeds**).
2.
OBLIGATIONS SECURED. The obligations secured hereby are the payment
and performance of: (a) all present and future Indebtedness (as hereinafter defined) ol' Debtor
and Shannon's Rainbow Production.. LLC to Secured Party under the Promissory Note: (bj ail
present and future Indebtedness and other obligations of Debtor and Shannon's Rainbow
Production. LLC and rights of Secured Party under the Agreement: (c) all obligations of Debtor
and Shannon's Rainbow Production. LLC and riizhts of Secured Party tinder this Agreement: and
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id) all i^reseni and future obligations of Debtor and Shannon's Rainbow Production. LLC in
Secured Party of other kinds. I'he word "Indebtedness" is used herein in its most comprehensive
>cn>><: and includes any and all advances, debts, obligations and liabilities of Debtor, heretofore.
now or hereafter made, incurred or created, whether voluntary or involuntary and however
arising, whether due or not due. absolute or contingent, liquidated or unliquidated, determined or
undetern lined.
3.
TERMINATION. This Agreement will terminate upon the performance of all
obligations of Debtor and Shannon's Rainbow Production, LLC to Secured Party, including
without I imitation., the payment of the Indebtedness to Secured Parly.
4.
-OBLIGATIONS OF SECURED PARTY. Any money -received by Secured Parly
in respect of the Collateral may be deposited, at Secured Party's option, into a non-interest
bearing account over which Debtor shall have no control, and the same shall, for all purposes, be
deemed Collateral hereunder.
5.
REPRESENTATIONS AND WARRANTIES. Debtor represents and warrant to
Secured Party that: (a) Debtor's legal name is exaeih as set forth on the fir.si p^c o\' this
Agreement, and all of Debtors organizational documents or agreements delivered to Secured
Party are complete and accurate in every respect: (b) Debtor is the owner and has possession ov
control of the Collateral and Proceeds: (c) Debtor has the exclusive right to grant a .Nceuriix
interest in the Collateral and Proceeds: (d) all Collateral and Proceeds are genuine, free from
liens, adverse claims, setoffs, default, prepayment, defenses and conditions precedent of any kind
or character, except the lien created hereby or as otherwise agreed to by Secured Party, or us
listed on attached Exhibit A: (e) all statements contained herein and. where applicable, in the
Collateral are true and complete in all material respects: ii) no financing statement' covering am
of the Collateral or Proceeds, and naming any secured party other than Secured Party, is on Ilie
in any public office with the exception of the financing statements listed on attached Exhibit A:
tg) where Collateral consists of rights to payment, all persons appearing to be obligated on the
Collateral and Proceeds have authority and capacity to contract and are bound as they appear u»
be. all property subject to chattel paper has been properly registered and filed in compliance with
law and to perfect the interest of Debtor in such property, and all. such Collateral and Proceeds
comply with all applicable laws concerning form, content and manner of preparation and
execution: and (h) where the Collateral consists of equipment. Debtor is not in the business of
selling goods of the kind included within such Collateral, and Debtor acknowledges that no sale
or other disposition of any such Collateral, including without limitation, any such Collateral
which Debtor may deem to be surplus, has been consented to or acquiesced in by Secured Part},
except as specifically set forth in writing by Secured Party.
6.

COVENANTS OF DEBTOR.

(a)
Debtor agrees in general: (i) to pay Indebtedness secured hereby when
due: (ii) to indemnify Secured Party against all losses, claims, demands, liabilities and expenses
of even' kind caused by property subject hereto: (iii) to permit Secured Party to exercise his
powers: Civ") to execute and deliver such documents as Secured Party deems necessary to create,
perfect and continue the security interesls contemplated hereby: (v) not to change its name, and
:.u*«'!ix.?h i:
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as applicable, its chief executive office, iis principal residence or the jurisdiction in which ii. Is
organized and/or registered without giving Secured Pam piior written notice thereof; (vi) no- 10
change rhe places where Debtor keeps any Collateral ov Debtor's records concerning the
Collateral and Proceeds without giving Secured Parly prior written notice of the address to which
Debtor is moving same: and (vii) to cooperate with Secured Party in perfecting all security
interests granted herein and in obtaining such agreements from third parties as Secured Part>
deems necessary, proper or convenient in connection wiih the preservation, perfection or
enforcement of an}' of his rights hereunder:
(h)
Debtor acknowledges and agrees that Secured Party will be entitled u»
request ihai Laurence F. Ross, or his duly authorized personal representative, sign a
subordination agreement in favor of Secured Party whereby the Promissory Note woujd.be.paid
ahead of the indebtedness between Debtor and Laurence F. Ross:
(c)
Within thirty (30) days of the date of this Agreement. Debtor shall cause
the IK'C financing statements listed on Exhibit B to be terminated and/or withdrawn by the pari}
who filed the financing statement:
(d)
Debtor agrees with regard 10 the Collateral and Proceeds, unless Secured
Party agrees otherwise in writing: (i) that Secured Party is authorized to file financing
statements in the name of Debtor to perfect Secured Party's security interest in the Collateral and
Proceeds: (ii) where applicable, to insure the Collateral with Secured Parly named as loss payee,
in form, substance and amounts, under agreements, against risks and liabilities, and with
insurance companies satisfactory to Secured Party: (iii) where applicable. u» operate the
Collateral in accordance with all applicable statutes, rules and regulations relating to the use and
control thereof, and not to use any Collateral for any unlawful purpose or in any way thai would
void any insurance required to be carried in connection therewith: (iv) to pay when due ail
license fees, registration kc^ and other charges in connection with any Collateral; (v) to permit
Secured Part)- to inspect the Collateral at any time: (vi) to keep, in accordance wich generally
accepted accounting principles, complete and accurate records regarding all Collateral and
Proceeds, and to permit Secured Party to inspect the same and make copies thereof at any
reasonable time; (vii) if requested by Secured Party, to receive and u^ reasonable diligence to
collect Collateral consisting of accounts and other rights to payment and Proceeds, in trust, and as
die property of Secured Parly, and to immediately endorse as appropriate and deliver such
Collateral and Proceeds to Secured Party daily in the exact form in which they are received
together with a collection report in form satisfactory to Secured Party; (viiii not to commingle
Collateral or Proceeds, or collections thereunder, with other property: (ix) to give only normal
allowances and credits and to advise Secured Parly thereof immediately in writing if they affect
any rights to payment or Proceeds in any material respect: (x) from time to time, whet; requested
by Secured Parly, io prepare and deliver a schedule of all Collateral and Proceeds subject to this
Agreement and to assign in writing and deliver to Secured Party all accounts, contracts, leases
and other chattel paper, instruments, documents and other evidences thereof: (xi) in the event
Secured Party elects to receive payments of rights to payment or Proceeds hereunder, to pay i\\]
expenses incurred by Secured Party In connection therewith, including expenses of accounting,
correspondence, collection efforts, reporting to account or contract debtors, filing, rccordhvg.
reeord keeping and expenses incidental thereto: and <xii) to provide any service and do any othei;
:.u>«»:,vo«» j ;

'if.
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acts which may be necessary 10 maintain, preserve and protect all Collateral and. as appropriate
and applicable, to keep ail Collateral in good and saleable condition, to deal with (he Collateral
in accordance wiih the standards and practices adhered to generally by the users and
manufacturers of like property, and to keep all Collateral and Proceeds free and clear of all
defenses, rights of offset and counterclaims.
7.
POWERS OF SECURED PARTY. Debtor appoints Secured Parn its true
attorney in fact lo perform any of the following powers, which are coupled wiih an interest, are
irrevocable until termination of this Agreement and may be exercised from time to time by
Secured Parly's officers and employees, or any of them, whether or not Debtor is in default: (a)
to perform any obligation of Debtor hereunder in Debtor's name or otherwise; (b) to give notice
to account debtors or others of Secured Party's rights in the Collateral and Proceeds, to enforce
or forebear from enforcing the same and make extension and modification agreements will;
respect thereto: (c) to release persons iiable on Collateral or Proceeds and to give receipts and
acquittances and compromise disputes in connection therewith: id) to release or subsihuic
.security, (e) to resort lo security in an\ order: (f) to prepare, execute, file, record or deliver nolo,
assignments, schedules, designations statements, financing statements, continuation statements,
termination statements, statements of assignment, applications \'or registration or like papers to
perfect, preserve or release Secured Parly's interest in the Collateral and Proceeds: (g) to receive.
i)\->cn and read mail addressed to Debtor: (h) lo take cash, instruments for the payment of mone\
and other property to which Secured Party is entitled; (i) 10 verify facts concerning the Collateral
and Proceeds by inquiry of obligors thereon, or otherwise, in its own name or a fictitious name:
(jj to endorse, collect, deliver and receive payment under instruments for the payment of mone>
constituting or relating to Proceeds: (k.) to prepare, adjust, execute, deliver and receive payment
under insurance claims, and to collect and receive payment of and endorse any instrument in
payment of loss or returned premiums or any other insurance refund or return, and to apph such
amounts received by Secured Party, at Secured Party's sole option, toward repayment of she
Indebtedness or. where appropriate, replacement of the Collateral: (I) to exercise all rights,
powers and remedies which Debtor would have, but for this Agreement, with respect to all
Collateral and Proceeds subject hereto: (m) lo enter onto Debtor's premises in inspecting the
Collateral; (n) to preserve or release the interest evidenced by chattel paper to which Secured
Party is entitled hereunder and to endorse and deliver any evidence of title incidental thereto; and
to) to do a I! acts and things and to execute all documents in the name of Debtor or otherwise,
deemed by Secured Party as necessary, proper and convenient in connection with the
preservation, perfection or enforcement o\'h\> rights hereunder.
8.
PAYMENT OF PREMIUMS. "FAXES. CHARGES.
F1ENS AND
ASSESSMENTS. Debtor agrees lo pay. prior to delinquency, all insurance premiums, taxes,
charges, liens and assessments against the Collateral and Proceeds, and upon the failure of
Debtor to do so. Secured Party at his option may pay any of them and shall be the sole judge of
the legality or validity thereof and the amount necessary to discharge the same. Any .such
payments made by Secured Party shall be obligations of Debtor to Secured Party, due wnd
payable immediately upon demand, together with interest at a rate set forth in the Promissory
Note, and shall be secured by the Collateral and Proceeds, subject to all terms and conditioasrof
this Agreement.
\\
\ 1 ••
!.M?<H ."On ! ;
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EVENTS OF DEFAULT. The occurrence of any of the following shall constitute
a» *'Fj^ILillXle£luJT* under this Agreement: (a) any delimit in ihe payment or performance of
any obligation, or any defined event of default, under the Promissory Note: (b» anv
representation or warranty made by Debtor herein shall prove io be incorrect, false ov misleading
\n any material respect when made: (c) Debtor shall fail to observe or perform any obligation or
agreement contained herein: and (d) Secured Party, in good faith, believes any or ail of the
Collateral and/or Proceeds to be in danger of misuse, dissipation, commingling, loss, theft,
damage or destruction, or otherwise in jeopardy or unsatisfactory in character or value.
10.
REMEDIES. Upon the occurrence of any Event of Default. Secured Party shall
have the right to declare immediately due and payable, all or any Indebtedness secured hereby.
Secured Party shall have all other rights, powers, privileges and remedies-granted to a secured
party upon default under ihe Uniform Commercial Code as in effect in the Commonwealih «»f
Pennsylvania on ihe date of this Agreement and as amended from lime to lime, or otherwise
provided by law. including without limitation, the right (a) to contact all persons obligated to
Debtor on any Collateral or Proceeds and to instruct such persons to deliver all Collateral and/or
Proceeds directly to Secured Party, and (h) to sell, lease, license or otherwise dispose of an\ or
all Collateral. In addition. Debtor appoints Secured Party as ius true attorney in fact to. upon ihe
occurrence of any Event of Default, make withdrawals from and to close deposit accounts or
other accounts with any financial institution, wherever located, into which Proceeds may have
been deposited, and to apply funds so withdrawn to payment of the Indebtedness. This power of
attorney is coupled with an interest, is irrevocable until termination of this Agreement and may
be exercised from time to time by Secured Party or his duly authorized representatives. All
rights, powers, privileges and remedies of Secured Party shall be cumulative. No delay, failure
or discontinuance of Secured Party in exercising any right, power, privilege or remedy hereunder
sball affect or operate was a waiver of such right, power, privilege or remedy: nor shall an>
single or partial exercise of any such right, power, privilege or remedy preclude, waive or
otherwise affect any other or further exercise thereof or the exercise of any other right, power,
privilege or remedy. Any waiver, permit, consent or approval of any'kind by Secured Part> of
any default hereunder, or any such waiver of any provisions or conditions hereof, must be In
writing and shall be eQective only to the extent sei forth in writing, it is agreed thai public or
private sales or other dispositions, for cash or on credit, io a wholesaler or retailer or investor, or
user of property of the types subject to this Agreement, or public auctions, are all commercially
reasonable since differences in the prices generally realized in the different kinds: of dispositions
are ordinarily offset by the differences in the costs and credit risks of such dispositions. While
an Event of Default exists: (a) Debtor will deliver to Secured Party from time to time, as
requested by Secured Party, current lists of all Collateral and Proceeds: (b) at Secured Pany".
request. Debtor will assemble and deliver all Collateral and Proceeds, and books and records
pertaining thereto, to Secured Party at a reasonably convenient place designated by Secured
Party: and (c) Secured Party may. without noiice to Debtor, enter onto Debtor's premises and
take possession of the Collateral. With respect to any sale or other disposition by Secured Party
of any Collateral subject to this Agreement, Debtor hereby expressly grants to Secured Parly the
right to sell such Collateral using any or all of Debtor's trademarks, trade names, trade name
rights and/or proprietary labels or marks. Debtor further agrees that Secured Party shalEhave no
obligation to process or prepare any Collateral for sale or other disposition.
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11.
DISPOSITION OF COLLATERAL AND PROCEEDS: TRANSFER 01
INDEBTEDNESS. In disposing of Collateral hereunder. Secured Party may disclaim ail
warranties of title, possession, quiet enjoyment and the like. Any proceeds of any deposition o\'
any Collateral or Proceeds, or any part thereof, may be applied by Secured Party to the payment
of expenses incurved by Secured Party in connection with the foregoing, including reasonable
attorneys" lees, and the balance of such proceeds may be applied by Secured Part) toward the
payment of the Indebtedness in such order of application as Secured .Part} may from time lo time
elect. Upon the transfer of all or any pari of the Indebtedness. Secured Party ma\ transfer all or
am part of the Collateral or Proceeds and shall be fully discharged thereafter from all liability
and responsibility with respect to any of the foregoing so transferred, and ihe transferee shall be
vested with all rights and power of Secured Party hereunder with respect to any of ihe foregoing
so transferred; but with respect to any Collateral or Proceeds not so transferred. Secured Party
shall retain all rights, powers, privileges and remedies herein given.
12.
STATUTE OF LIMITATIONS. Until all Indebtedness shall have been paid in
full and all commitments by Secured Party to extend credit to Debtor have been terminated, the
power of sale or other disposition and all other rights, powers., privileges and remedies granted to
Secured Party hereunder shall continue to exist and may be exercised by Secured Party at am
time and from time 10 time irrespective of the fact that the Indebtedness or any part thereof ma>
have become barred by any statute of limitations, ov that the persona! liability o\' Debtor ma>
have ceased, unless such liability shall have ceased due to the payment in full of all Indebtedness
secii red bereunder.
13.
MISCELLANEOUS. When there is more than one Debtor named herein: (a) the
word ••Debtor" shall mean all or any one or more of them as the context requires: tbt the
obligations of each Debtor hereunder ore joint and several; and (c) until all Indebtedness shall
have been paid in full, no Debtor shall have any right of subrogation or contribution, and each
Debtor hereby waives any benefit of or right to participate in any of the Collateral or Proceeds or
any oilier security now or hereafter held by Secured Party. Debtor hereby waives any right to
require Secured Party to (i) proceed against Debtor or any other person, (ii) marshal assets ov
proceed against or exhaust any security from Debtor or any other person, (iii) perform am
obligation of Debtor with respect to any Collateral or Proceeds, and (iv) make any presentment
or demand, or give any notice of nonpayment or nonperformance, protest, notice of protest or
notice of dishonor hereunder or in connection with any Collateral or Proceeds. Debtor further
waives any right to direct the application of payments or security for any Indebtedness of Debtor
or indebtedness of customers of Debtor.
14.
NOTICES. All notices, requests and demands required under this Agreement
must be in writing, addressed to Secured Party at the address specified in the introductory
paragraph above and to Debtor at the address of its chief executive office specified below o-» to
such other address as any party may desigtiatc by written notice to each other party and shall be
deemed to have been given or made as follows: (a) if personalI\ delivered, upon delivery: tb) \\'
sent by mail. upon, the earlier of the dale of receipt or three (3) days after deposit in the U.S.
mail, first class and postage prepaid; and (c) if sent by telecopy, upon receipt.
\;• *

v.A
:ji5isi:<v, i :
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15.
COSTS. EXPENSES AND ATTORNEYS* FEES. Debtor shall pay ;o Secured
Party immediately upon demand the hill amount of all payments, advances, charges. costs and
expenses, including reasonable attorneys* lees (to include counsel fees)., expended or incurred IrSeeurcd Party in connection with (a) the perfection and preservation of the Collateral or Secured
Party's interest therein, and (b) upon the occurrence of an Event of Default, the realization,
enforcement and exercise of any right, power privilege or remedy by Secured Party against
Debtor conferred by this Agreement to Secured Party.-whether incurred at the trial or appellate
level, in an arbitration proceeding or otherwise, and including any of the foregoing incurred in
connection wirh any bankruptcy proceeding (including without limitation, any adversary
proceeding, contested matter or motion brought by Secured Party or any other person) relating to
Debtor or in any way affecting any of the Collateral or Secured Party's ability to exercise any of
his rights or remedies with.respect thereto. All.of the foregoing shall be paid by Debtor wich
interest from the date of demand until paid in full at a rate per annum equal to the fifteen percent
(15%).
16.
SUCCESSORS: ASSIGNS; AMENDMENT. This Agreement shall be binding
upoii i\nd inure to the benefit of the heirs, executors, administrators, legal representatives,
successors and assigns of the parties, and may be amended or modified only in writing signed by
Secured Parly and Debtor.
I 7.
SEVERABILITY OF PROVISIONS, if any provision of this Agreement shall be
heid to be prohibited by or invalid under applicable law. such provision shall be ineffective only
to the extent of such prohibition or invalidity, without invalidating the remainder of such
provision or any remaining provisions of this Agreement.
18.
GOVERNING LAW. This Agreement shall be governed by and construed in
accordance with the laws of the Commonwealth of Pennsylvania.
19.
WAIVER OF TRIAL BY JURY.
DEBTOR AND SECURED PARTY
MUTUALLY HEREBY KNOWINGLY. VOLUNTARILY AND INTENTIONALLY WAIVE
THE RIGHT TO A TRIAL BY JURY IN RESPECT OF ANY CLAIM BASED HEREON.
ARISING OUT OF. UNDER OR IN CONNECTION WITH THIS SECURITY AGREEMENT
OR ANY OTHER DOCUMENT CONTEMPLATED TO BE EXECUTED IN CONNECTION
HEREWITH OR ANY COURSE OF CONDUCE COURSE OF DEALINGS. STATEMENTS
("WHETHER VERBAL OR WRITTEN) OR ACTIONS OF ANY PARTY. THIS WAIVER
CONSTITUTES A MATERIAL INDUCEMENT FOR SECURED PARTY TO ACCEPT THIS
SECURELY AGREEMENT AND EXTEND CREDIT TO DEBTOR.
Debtor warrants that Debtor is a limited liability company registered under the laws of
the State of Utah.
Debtor warrants that its chief executive office is located at the following address:

; fr"'
:.u5on«.Vi.i:
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Debtor warrants that tiie Collateral (excepi good sin transit) is locaied or domiciled a.i ihc
following additional addresses:

£ f i L l>W-f>J
j|ii.^_./y_A$_^L(i!/^L&_^
bpllAsicexy.
Ch<?<003>g
/
/

IN WITNESS WHEREOF, and intending to be legally bound hereby, the parties have
executed this Agreement as of the date first written above.
ATTEST:

SHANNON'S RAINBOW. LLC
By:

f

^ ' A LfU^/^y
•f)lM(L
^{AMil

SummitWorks. LLC. a Utah
^JJabijjty company, its Manner

_
c^S^. _
'\
By:
'
^ ^ D '^sName: ^ 0 ^ _ J ± ^ ^
Tit le: ^ V 2 ) a 4 % ^

'
"
L&L-fifr
."

WITNESS:

Bv:
Mark Ross. Lender

: J i 5«:H 8 3 o . i ;
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U C C FINANCING S T A T E M E N T
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A. NAME & PHONE OF CONTACT AT FILER [opttonaQ
|B. SEND ACKNOWLEDGMENT TO:

(Nam* and Addrew)

'ECKERTSEAMANS

Commonwealth of Pennsylvania
UCC1 Initial Filing 3 Page(s)

COUNTER

L

T1112564298

1. DEBTOR'SEXACTFUaLEGALNAME-inaartonlygadabta^
l a ORGAMZATION*S NAME

SHANNON'S RAINBOW PRODUCTION. LLC
OR

FIRST NAME

MIDDLE NAME

1c. MAILING ADDRESS

CITY

STATE

455 Racetrack R o a d
A D O ! INFO RE l i e . TYPE OF ORGANIZATION
id. aEgmaTrnjcnoftt
ORGANIZATION

If. JURISDICTION OF ORGANIZATION

IbJNOlVIDUAL'SLASTNAME

DEBTOR

| Limited Liability Company

Pennsylvania

COUNTRY

POSTAL CODE

PA

Washington

SUFRX

15203

USA

1g. ORGANIZATIONAL ID #, if any

3815019

DNONE

2 . A D D I T I O N A L D E B T O R ' S E X A C T F U L L L E G A L N A M E - m«art<M^oiitdrtFtorn«fflaf>or2b)-donotabbr^^
2 a ORGANIZATION'S NAME

OR 2b. INDIVIDUAL'S LAST NAME

FIRST NAME

MIDDLE NAME

2c. MAIUNG ADDRESS
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STATE

2f. JURISDICTION OF ORGANIZATION

20. ORGANIZATIONAL 10 #. if any

2A] IBINffntUCTONS

A D O L I N F O R E 12c TYPE OF ORGANIZATION
ORGANEATION
DEBTOR
|

SUFFW

POSTAL CODE

COUNTRY

1

DNONE

3 . S E C U R E D P A R T Y ' S NAME(orNAM£ofTOTAL ASSIGNEE*ASSIGNORS^-k»f«rtonlyflfliMCurtdpan>nama(3aof 3b)
3a. ORGANIZATION'S NAME

OR

FIRST NAME

3b. INDIVIDUAL'S LAST NAME

MIDDLE NAME

SUFFIX

STATE

COUNTRY

Mark

Ross

OTY

3 c MAIUNG ADDRESS

POSTAL CODE

PA

Washington

259 South College Street

15301

' 4 . Thr» FINANCING STATEMENT covarattwfttfkwrinocoUataral:

See ittiched Exhibit "A"

5 . ALTERNATIVE DESIGNATION
TTONpfappllcabta^r LESSEE/LESSOR
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Exhibit A to UCC-1 Financing Statement
1.
The foregoing Financing Statement (to which this Exhibit A is attached) is presented to a
filing officer for filing pursuant to the Uniform Commercial Code in effect in the jurisdiction
where filed (Commonwealth of Pennsylvania, Secretary of State):
(a) Name and Address of Debtor:
Shannon's Rainbow Production, LLC (the "Debtor")
455 Racetrack Road
Washington, PA 15301
(b) Name and Address of Secured Party:
Mark Ross (the "Secured Party")
259 South College Street
Washington, PA 15301
2.

Description of Collateral covered by this Financing Statement:

(a)
all accounts, deposit accounts, investment property, contract rights, chattel
paper (whether electronic or tangible), instruments, promissory notes, documents, general
intangibles, payment intangibles, software, letter of credit rights, supporting obligations,
healthcare insurance receivables and other rights to payment of every kind now existing or at any
time hereafter arising, including but not limited to any and all contract rights and other general
intangibles of the Debtor with respect to that certain feature film currently known as Shannon's
Rainbow ("Shannon's Rainbow");
(b)
all inventory, goods held for sale or lease or to be furnished under
contracts for service, or goods so leased or furnished, raw materials, component parts, work in
process and other materials used or consumed in Debtor's business, now or at any time hereafter
owned or acquired by Debtor, wherever located, and all products thereof, whether in the
possession of Debtor, any warehousemen, any bailee or any other person, or in process of
delivery, and whether located at Debtor's places of business or elsewhere;
(c)
all warehouse receipts, bills of sale, bills of lading and other documents of
every kind (whether or not negotiable) in which Debtor now has or at any time hereafter acquires
any interest, and all additions and accessions thereto, whether in the possession or custody of
Debtor, any bailee or any other person for any purpose;
(d)
all money and property heretofore, now or hereafter delivered to or
deposited with the Secured Party or otherwise coming into the possession, custody or control of
the Secured Party (or any agent or bailee of the Secured Party) in any manner or for any purpose
whatsoever during the existence of this Agreement and whether held in a general or special
account or deposit for safekeeping or otherwise;
{J1513238.1}
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(e)
all right, title and interest of Debtor under licenses, guaranties, warranties,
management agreements, marketing or sales agreements, escrow contracts, indemnity
agreements, insurance policies, service or maintenance agreements, supporting obligations and
other similar contracts of every kind in which Debtor now has or at any time hereafter shall have
an interest, including but not limited to with respect to the film "Shannon's Rainbow;"
(f)
all goods, tools, machinery, furnishings, furniture and other equipment and
fixtures of every kind now existing or hereafter acquired, and all improvements, replacements,
accessions and additions thereto and embedded software included therein, whether located on
any property owned or leased by Debtor or elsewhere, including without limitation any of the
foregoing now or at any time hereafter located at or installed on the land or in the improvements
at any of the real property owned or leased by Debtor, and all such goods after they have been
severed and removed from any of said real property; and
(g)
all motor vehicles, trailers, mobile homes, manufactured homes, boats,
other rolling stock and related equipment of every kind now existing or hereafter acquired and all
additions and accessories thereto, whether located on any property owned or leased by Debtor or
elsewhere; together with whatever is receivable or received when any of the foregoing or the
proceeds thereof are sold, leased, collected, exchanged or otherwise disposed of, whether such
disposition is voluntary or involuntary, including without limitation all rights to payment,
including returned premiums, with respect to any insurance relating to any of the foregoing, and
all rights to payment with respect to any claim or cause of action affecting or relating to any of
the foregoing (collectively, the "Proceeds").
3.
Unless otherwise defined, all capitalized terms used herein shall have the meanings assigned to
them in the Security Agreement, dated March 28,2011, between the Debtor and the Secured Party (the
"Security Agreement").

{J1513238.1}
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SECURITY AGREEMENT
THIS SECURITY AGREEMENT (this "Agreement") is dated as of the 28,,t <h\ oi
March. 2011 by and between SHANNON'S RAINBOW PRODUCTION. LLC. a Peniisylvaim.
limited liability company, with an address at 3267 East 3300 South. Suite 310. Sail Lake City.
Utah 84109 (the -Debtor"), and MARK ROSS, a Pennsylvania resident, having an address at
2>9 South College Street. Washington. PA 15301 (the "Secured Party").
WITNESSETH THAT:
WHEREAS, {he Debtor has requested thai ihe Secured Party make a loan to the Debtor
and io Shannon's Rainbow. EEC m the amount of One Hundred Ten Thousand Dollar*
(SI 10.000.00) (the "Loan"), which Loan will be evidenced by a secured promissory note, dmed
of even date herewith, issued by the Debtor and Shannon's Rainbow. LLC to the Secured Partv
(•'Promissory Note"); and
WHEREAS, in order io induce the Secured Party to make the Loan, and as a condition to
ihe Secured Party making such Loan, the Debtor has agreed to enter into this Agreement u>v the
purpose of granting to the Secured Party a .security interest in all of the assets of the Debtor, in
order to secure the Debtor's obligations to the Secured Party under the Promissory Note.
NOW. THEKEEORE. for good and valuable consideration, the receipt of which is hereby
acknowledged, the parties hereto, intending to be legally bound, agree as follows:
1.
GRANT OE SECURITY INTEREST. The Debtor hereby grants and transfers to
the Secured Parts' a security interest in all present and future right, title and interest of Debtor in
and to all property, whether now owned or existing or hereafter acquired or created and wherever
located described as follows (collectively, the ••Collateral"):
(a)
ail accounts, deposit accounts, investment property, contract rights, ehailcl
paper (whether electronic or tangible), instruments, promissory notes, documents, general
inumgibles. payment intangibles, software, letter of credit rights, supporting obligations,
healthcare insurance receivables and other rights to payment of every kind now existing oral an\
lime hereafter arising, including but not limited to any and all contract rights and other general
intangibles of the Debtor with respect to that certain feature film currently known as Shannon's
Rainbow ("Shannon's Rainbow"):
(b)
all inventory, goods held for sale or lease or to be furnished under
contracts for service, or goods so leased or furnished, raw materials, component pans, work in
process and other materials used or consumed in Debtor's business, now or at any lime hereafter
owned or acquired by Debtor, wherever located, and all products thereof, whether, in the
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possession of Debtor, any warehousemen, any bailee or any oilier person, or in process of
delivery, and whether located at Debtor's places of business or elsewhere:
(i!
all warehouse receipts, bills of sale, bills of lading and other document* of
even kind (whether or not negotiable) in which Debtor now has or at any time hereafter acquires
any interest, and all additions and accessions (hereto, whether in the possession or custody ol
Debtor. any bailee or any oilier person for any purpose:
(d)
all money and property heretofore, now or hereafter delivered 10 ov
deposited with the Secured Party or otherwise coming into the possession, custody or control of
the Secured Party (or any agent or bailee of the Secured Party) in any manner or for any purpose
whatsoever during the existence of this Agreement and whether held in a general or special
account or deposit for safekeeping or otherwise:
(e)
all right, title and interest of Debtor under licenses, guaranties, warranties,
management agreements, marketing or sales agreements, escrow contracts, indemnity
agreements, insurance policies, service or maintenance agreements, supporting obligations and
olher similar contracts of every kind in which Debtor now has or at any time hereafier shall have
an interest, including but not limited to with respect to the film "Shannon's Rainbow:**
(i)
all goods, tools, machinery, furnishings, furniture and other equipment im<\
llxtures of every kind now existing or hereafter acquired, and all improvements, replacements,
accessions and additions thereto and embedded software included therein, whether located on
aiiv prnpeny owned or leased by Debtor or elsewhere, including without limitation any of the
foregoing now or at any time hereafter located at or installed on the laud or in the improvements
at any of the real property owned or leased by Debtor, and. all such goods after ihey have been
severed and removed from any of said real property: and
(g)
all motor vehicles, trailers, mobile homes, manufactured homes, boats,
other rolling stock and related equipment orevery kind now existing or hereafter acquired and all
additions and accessories thereto, whether located on any property owned or leased by Debtor or
elsewhere:
together with whatever is receivable or received when any of the foregoing or the proceeds
thereof are sold, leased, collected, exchanged or otherwise disposed of. whether such disposiiion
is voluntary or involuntary, including without limitation all rights to payment, including returned
premiums, with respect to any insurance relating to any of the foregoing, and all rights to
payment with respect to any claim or cause of action affecting or relating to any of the foregoing
(collectively, the "Proceeds*"}.
2.
OBLIGATIONS SECURED. The obligations secured hereby are the payment
and performance of: (a) ali present and future Indebtedness (as hereinafter defined) of Debtor
and Shannon's Rainbow. EEC to Secured Party under the Promissory Note: ih) all present and
future Indebtedness and olher obligations of Debtor and Shannon's Rainbow. EEC and rights of
Secured Party under the Agreement: (c) all obligations of Debtor and Shannon's Rainbow. EEC
and rights of Secured Party under this Agreement: and (d) all present and future obligations of
;JI.H«225*i.l:
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Debtor and Shannon'* Rainbow. LLC to Secured Party of oihcr kinds. The word ""liiclebtedne.s.s"
is used herein in its most comprehensive sense and includes any and all advances, debts,
obligations and liabilities of Debtor, heretofore, now or hereafter made, incurred or created,
whether voluntary or involuntary and however arising, whether due or not <hic. absolute or
contingent, liquidated or unliquidated, determined or undetermined.
\V
ThRMINATION. This Agreement will terminate upon rite performance of ail
obligations ol' Debtor and Shannon's Rainbow. LLC to Secured Part), including wiihout
limitation, the payment of the Indebtedness to Secured Puny.
4.
OBLIGATIONS OF SECURED PARTY. Any money received by Secured Party
in respect of the Collateral may be deposited, at Secured Party's option, into a non-interest
bearing account over which Debtor shall have no control, and the same shall, for all purposes, be
deemed Collateral hereunder.
5.
REPRESENTS 1 IONS AND WARRANIIES. Debtor represents and warrants to
Secured Party that: (at Debtor's legal name is exactly as set forth on the first page oi ihiAgreemem. and ail of Debtor's organizational documents or agreements delivered to Secured
Party are complete and accurate in every respect: (b) Debtor is the owner and has possession or
control of the Collateral and Proceeds: (c) Debtor has the exclusive right to grant a security
interest in the Collateral and Proceeds: (d) all Collateral and Proceeds are genuine. Uxx front
liens, adverse claims, setoffs, default, prepayment, defenses and conditions precedent of any kind
or character, except the lien created hereby or as otherwise agreed to by Secured Party, or as
listed on attached Exhibit A: (e) all statements contained herein and. where applicable, in the
Collateral are true and complete in all material respects: (f) no financing statement covering any
of the Collateral or Proceeds, and naming any secured party other than Secured Parry, is on file
in any public office with the exception of the financing statements listed on attached Exhibit A:
(g) where Collateral consists of rights to payment, all persons appearing to be obligated »>n the
Collateral and Proceeds have authority and capacity to contract and are bound as they appear to
be. all property subject to chattel paper has been properly registered and filed in compliance with
law and to perlect the inieresi of Debtor in such property, and all such Collateral and Proceeds
comply with all applicable laws concerning form, content and manner of preparation and
execution: and (h) where the Collateral consists of equipment. Debtor is not in the business of
selling goods of the kind included within such Collateral, and Debtor acknowledges that no sale
or other disposition of an}1 such Collateral, including without limitation, any such Collateral
which Debtor may deem to be surplus, has been consented to or acquiesced m by Secured Party,
except as specifically set forth in writing by Secured Puny.
6.

COVENANTS OE DEBTOR.

(a)
Debtor agrees in general: (i) to pay Indebtedness secured hereby when
due: fii) to indemnify Secured Party against all losses, claims, demands, liabilities and expenses
of every kind caused by property subject hereto: (iii) to permit Secured Party to exercise his
powers: (iv) io execute and deliver such documents as Secured Party deems necessary to create,
perfect and continue the security interests contemplated hereby: (v) not to change its name., and
as applicable, its chief executive office, its principal residence or the jurisdiction in which.it is
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organized and/or registered without giving Secured Parly prior written notice thereof: \\\) not io
change the places where Debtor keeps any Collateral or Debtor's records, concerning the
Collateral and Proceeds without giving Secured Party prior written notice of the address to which
Debtor is moving same; and (vii) to cooperate with Secured Party in perfecting all security
interests granted herein and in obtaining such agreements from third parties as Secured Party
deems necessary, proper or convenient in connection with the preservation, perfection ov
enforcement of any of his "rights hereunder:
ibi
Debtor acknowledges and agrees thai Secured Party will be entitled ;u
requcM dun Laurence F. Ross, or his duly authorized personal representative, sign a
subordination agreement in favor of Secured Party whereby the Promissory Note would be paid
ahead of the indebtedness between Shannon's Rainbow. LLC and Laurence F. Ross:
(c)
Within thirty (30) days of the date of this Agreement. Debtor shall cause
the UCC Financing statements listed on Exhibit B lo be terminated and/or withdrawn by the party
who Filed the Financing statement:
id)
Debtor agrees with regard to the Collateral and Proceeds. unle>s Secured
Part) agrees otherwise in writing: (i) thai Secured Party is authorized lo file Financing
statements \\) the name of Debtor to perfect Secured Parly's security interest in the Collateral and
Proceeds: (ii) where applicable, to insure the Collateral with Secured Party named as loss payee,
in form, substance and amounts, under agreements, against risks and liabilities, and with
insurance companies satisfactory lo Secured Party:, (iii) where applicable, to operate the
Collateral in accordance with all applicable statutes, rules and regulations relating ro the use and
control thereof and not to use any Collateral for any unlawful purpose or in any way that would
void any insurance required to be carried in connection therewith; tiv) to pay when due all
license fees, registration fees and other charges in connection with any Collateral: (v) to permit
Secured Party to inspecr the Collateral at an> time: (vi) to keep, in accordance with general!)
accepted accounting principles, complete and accurate records regarding all Collateral mui
Pioc^cds. and to permit Secured Party io inspect the same and make copies (hereof at any
reasonable time: (vii) if requested by Secured Party, to receive and use reasonable diligence to
collect Collateral consisting of accounts and other rights to payment and Proceeds, in trust and as
the property of Secured Parly, and lo immediately endorse as appropriate and deliver such
Collateral and Proceeds to Secured Party daily in the exact form in which they are received
together with a collection report in form satisfactory to Secured Party: (viii) not to commingle
Collateral or Proceeds, or collections thereunder, with other properly: (ix) to give only normal
allowances and credits and lo advise Secured Party thereof immediately in writing if lhe\ affect
any rights to payment or Proceeds in any material respect: (x) from time to time, when requested
by Secured Party, to prepare and deliver a schedule of all Collateral and Proceeds subject to this
Agreement and to assign in writing and deliver to Secured Party all accounts, contracts, leases
and other chattel paper, instruments, documents and other evidences thereof: (xi) in the even!
Secured Party elects to receive payments of rights to payment or Proceeds hereunder, to pay all
expenses incurred by Secured Party in connection therewith, including expenses of accounting,
correspondence, collection efforts, reporting to account or contract debtors. Filing, recording,
record keeping and expenses incidental thereto: and (xii) to provide any service and do any oilier
acts which may be necessary to maintain, preserve and protect all Collateral and. as appropriate
jijNji^vj:
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and applicable. a» keep all Collateral in good and saleable condition. to deal with the Collateral
m accordance with die standards and practices adhered to generallv bv ihe users and
immufueiurers nl like properly, and to keep all Collateral and Proceeds free mil daw of all
defenses, rights of offset and counterclaims.
7.
POWERS OF SECURED PARTY. Debtor appoint Secured Party its true
attorney in fact to perform any of the following powers, which arc coupled with an interest, are
irrevocable until termination of this Agreement and may be exercised from lime lo lime b>
Secured Party's officers and employees, or any of them, whether or noi Debtor is in default: n\)
io perform any obligation of Debtor hereunder in Debtor's name or otherwise: (b) ;o give notice
to account debtors or others of Secured Party's rights in the Collateral and Proceeds. 10 enforce
or forebear from enforcing the same and make extension and modification agreements with
respect thereto: (c) to release persons liable on Collateral or Proceeds and to give receipts and
acquittances and compromise disputes in connection therewith: (d) to release or substitute
security: (e) lo resort to security in any order: (Ij to prepare, execute, file, record or deliver notes,
assignments, schedules, designations statements, financing statements, continuation statements,
termination statements, statements of assignment, applications for registration or like papers io
perfect, preserve or release Secured Party's interest in the Collateral and Proceeds: (yi to receise.
open and read mail addressed to Debtor: (h) to take cash, instruments for the payment of money
;md other property io which Secured Party is entitled: ti) to verify facts concerning the Collateral
and Proceeds by inquiry of obligors thereon, or otherwise, in its own name or a fictitious name:
{j.i in endorse, collect, deliver and receive payment under instruments for the payment of mone\
constituting or relating to Proceeds: (kj to prepare, adjust, execute, deliver and receive payment
under insurance claims, and to collect and receive payment of and endorse any instrument in
payment of loss or returned premiums or any other insurance refund or return, and io apph such
amounts received by Secured Party, at Secured Party's sole option, toward repayment of the
Indebtedness or. where appropriate, replacement of the Collateral: (I) to exercise all rights,
powers and remedies which Debtor would have, but for this Agreement, with respeci to all
Collateral and Proceeds subject hereto: (m) to enter onto Debtor's premises in inspecting the
Collateral: in) to preserve or release the interest evidenced by chattel paper to which Secured
Parts is entitled hereunder and to endorse and deliver any evidence of title incidental thereto: and
(o) !o do all acts and things and lo execute all documents in the name of Debtor or otherwise,
deemed by Secured Party as necessary, proper and convenient in connection with the
preservation, perfection or enforcement of his rights hereunder.
8.
PAYMENT OP
PREMIUMS. TAXES. CHARGES.
IfENS
AND
ASSESSMENTS. Debtor agrees to pay. prior to delinquency, all insurance premiums, taxes,
charges, liens and assessments against the Collateral and Proceeds, and upon the failure of
Debtor to do so. Secured Party at his option may pay any of them and shall be the sole judiic of
die legality or validity thereof and the amount necessary to discharge the same. Any such
payments made by Secured Party shall be obligations of Debtor 10 Secured Party. <\u\: and
payable immediately upon demand, together with interest at a rate set forth in the Promi>,sory
Note, and shall be secured by the Collateral and Proceeds, subject ro all terms and conditions of
this Aiireemenl.
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EVHNTS OF DEFAULT. The occurrence of any of the following shall continue
an 'Tivent of Default" under this Agreement: (a) any default \u the payment or performance or
an> obligation, or any defined event ol' default, under the Promissory Note: (hi a;n
representation or warranty made by Debtor herein shall prove to be incorrect, false or mi.\leadini!
in an\ materia! respect when made: (c) Debtor shall fail to observe or perform am obligation or
agreement contained herein: and (d) Secured Party, in good faith, believes an\ or all oi ;he
Collateral and/or Proceeds to be in danger of misuse, dissipation, commingling, loss. ihelL
damage or destruction, or otherwise in jeopard) or unsatisfactory in character or value.
10.
Rl-.MEDIF.S. Upon the occurrence of any liveni of Default. Secured Part} shall
have the right to declare immediately due and payable all or any indebtedness secured hereby.
Secured Party shall have all other rights, powers, privileges and remedies granted to a secured
party upon default under the Uniform Commercial Code as in effect in the Commonwealth of
Pennsylvania on the date of this Agreement and as amended from time to rime, or otherwise
prosided by Jaw. including without limitation, the right (a) to contact all persons oNigai.ee! to
Debtor on any Collateral or Proceeds and to instruct such persons io deliver all Collateral and/or
Proceeds directly io Secured Party, and (b) to sell, lease. license or otherwise dispose nf am or
all Collateral. In addition. Debtor appoints Secured Party as its true attorney in fact to. upon the
occurrence of any Event of Default, make withdrawals from and to close deposit accounts or
other accounts with any financial institution, wherever located, into which Proceeds may have
been deposited, and to apply funds so withdrawn to payment of the Indebtedness. This power of
attorney is coupled with an interest, is irrevocable until termination of this Agreement and may
be exercised from time to time by Secured Party or his duly authorized representatives. All
rights, powers, privileges and remedies of Secured Party shall be cumulative. No delay, failure
vv discontinuance of Secured Parix in exercising any right, power, privilege ov remedy hereunder
shall affect or operate was a waiver of such right, power, privilege or remedy, nor shall an\
single or partial exercise of any such right, power, privilege or reined) preclude, waive or
otherwise affect any other or further exercise thereof or the exercise of any other right, power,
privilege or remedy. Any waiver, permit, consent or approval of any kind by Secured Pari} oi"
any default hereunder, or any such waiver of any provisions or conditions hereof, must be in
writing and shall be effective only to the extent set forth in writing. It is agreed that public or
private sales oy other dispositions, for cash or on credit, to a wholesaler or retailer or investor, or
user of property of the types subject to this Agreement, or public auctions, aie all commercially
reasonable since differences in the prices generally realized in the different kinds of dispositions
arc ordinarih offset by the differences in the costs and credit risks of such dispositions. While
an F.vent of Default exists: (a) Debtor will deliver to Secured Party from time to time, as
requested by Secured Party, current lists of all Collateral and Proceeds: (b) at Secured Party's
request. Debtor will assemble and deliver all Collateral and Proceeds, and books and records
pertaining thereto, to Secured Party at a reasonably convenient place designated by Secured
Party: and (c) Secured Parly may. without notice to Debtor, enter onto Debtor's premises and
take possession of the Collateral. With respect to any sale or other disposition by Secured Party
of any Collateral subject to this Agreement. Debtor hereby expressly grants to Secured Parly the
right to sell such Collateral using any or all of Debtor's trademarks, trade names, trade name
rights and.or proprietary labels or marks. Debtor further agrees dial Secured Party shall have no
obligation to process or prepare any Collateral for sale or other disposition.

:.i!5i025'>.t:
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11.
DISPOSITION OF COLLATERAL AND PROCEEDS: TRANSFER 01INDEBTEDNESS. In disposing of Collateral hereunder. Secured Party may disclaim all
warranties of title, possession, quiet enjoyment and the like. Any proceeds of any disposition of
any Collateral or Proceeds, or any pan thereof may be applied by Secured Party to ihe p.iyme.ni
oi expenses incurred by Secured Parly in connection with the foregoing, including reasonable
attorneys' fees, and the balance of such proceeds may be applied b\ Secured Pans urn-ani the
pa\ment of the Indebtedness in such order of application as Secured Party may from time to time
elect. Upon the transfer of all or any pail of the Indebtedness. Secured ['any may transfer all or
any pan of the Collateral or Proceeds and shall be fully discharged thereafter from all Iinbilii\
and responsibility with respect to any of the foregoing so transferred, and the transferee shall be
vested with all rights and power of Secured Party hereunder with respect to any of the foregoing
so transferred: but with respect to any Collateral or Proceeds not so transferred. Secured Party
shall retain all rights, powers, privileges and remedies herein given.
12.
STATUTE OF LIMITATIONS. Until all Indebtedness shall have been pmd m
full and all commitments by Secured Party to extend credit to Debtor have been terminated. ;he
pnuor of sale or other disposition and all other rights, powers, privileges and remedies gr:m:ed to
Secured Parly hereunder shall continue to exist and mav be exercised by Secured Pan> at an>
time and from time to time irrespective of the fact that the Indebtedness or am pan thereof nur,
have become barred by any statute of limitations, or that the personal liability of Debtor mu\
have ceased, unless such liability shall have ceased due to the payment in full of all Indebtedness
secured hereunder.
L>.
MISCELLANEOUS. When there is more than one Debtor named herein: »'a) (he
wurd "Debror" shall mean all or any one or more ol' them as the context requires: «;b? me
obliyations of each Debtor hereunder are joint and several: and (c) until-all Indebtedness shah
huve been paid in full, no Debtor shall have any right of subrogation or contribution, and caeiDebtor hereby waives any benefit of or right to participate in any of the Collateral or Proceeds or
any other security now or hereafter held by Secured Party. Debtor hereby waives any right io
require Secured Party to (i) proceed against Debtor or any other person, (ii) marshal assets or
proceed against or exhaust any security from Debtor or any other person, (iii) perform anv
obligation of Debtor with respect to any Collateral or Proceeds, and (ivj make any presentment
or demand, or give any notice of nonpayment or nonperformance, protest, notice of protest or
notice of dishonor hereunder or in connection with anv Collateral or Proceeds. Debtor furthcr
waives any right to direct die application of payments or security for any Indebtedness of Debtor
or indebtedness of customers of Debtor.
14.
NOTICES. All notices, requests and demands required under this Agreement
must be in writing, addressed to Secured Party at the address specified in the introdueion
paragraph above and to Debtor at the address of its chief executive office specified below or U«
such other address as any party may designate by written notice to each other part} and shall be
deemed to have been given or made as follows: (a) if personally delivered, upon delivery: (b) if
sent by mail, upon the earlier of the date of receipt or three (3) days alter deposit in the U.S.
mail, first ckuss and postage prepaid: and (c) if sent by telecopy, upon receipt.
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15.
COSTS. EXPENSES AND ATTORNEYS" FEES. Debtor shall pay m Secured
Pany immediately upon demand the full amount of all payments, advances, chames. costs and
expenses, including reasonable attorneys' lees (to include counsel ices), expended or incurred by
Secured Party in connection with (a) the perfect ion and preservation of the Collateral or Secured
Party's imerest therein, and (b) upon the occurrence of an Event of Default, the realization,
enforcement and exercise o\% any right, power privilege or remedy by Seeured Puny aeainst
Debtor conferred by this Agreement to Secured Party, whether incurred at the trial or appellate
level, in an arbitration proceeding or otherwise, and including any of the foregoing incurred in
connection with any bankruptcy proceeding (including without iirnilalion. any ad versa r>
proceeding, contested matter or motion brought by Seeured Party or any other person) relating io
Debtor or in any way affecting any of the Collateral or Secured Party's ability to exercise any oi^
his rights or remedies with respect thereto. All of the foregoing shall be paid by Debtor with
interest from the date of demand until paid in full at a rate per annum equal to the fifteen percent
(1.5%).
16.
SUCCESSORS: ASSIGNS: AMENDMENT. This Agreement shall be binding
upon and inure to the benefit of the heirs, executors, administrators, legal representatives,
successors and assigns of the parties, and may be amended or modified only in writing signed b>
Secured Parry and Debtor.
17.
SEVERABILITY OF PROVISIONS. If any provision of this Agreement shall he
held to be prohibited by or invalid under applicable law. such provision shall he ineffective onl\
to the extent of such prohibition or invalidity, without invalidating the remainder of such
provision or any remaining provisions of this Agreement.
. IS.
GOVERNING LAW. This Agreement shall be governed by and construed in
accordance with the laws of the Commonwealth of Pennsylvania.
19.
WAIVER OF [RIAL BY JURY.
DEBTOR AND SECURED PARI Y
MUTUALLY HEREBY KNOWINGLY. VOLUNTARILY AND INTENTIONALLY WAIVE
THE RIGHT TO A TRIAL BY JURY IN RESPECT OF ANY CLAIM BASED HEREON.
ARISING OUT OF. UNDER OR IN CONNECTION WITH THIS SECURITY AGREEMENT
OR ANY OTHER DOCUMENT CONTEMPLATED TO BE EXECUTED IN CONNECTION
HEREWITH OR ANY COURSE OF CONDUCT. COURSE OF DEALINGS, STATEMENTS
(WHETHER VERBAL OR WRITTEN) OR ACTIONS OF ANY PARTY. THIS WAIVER
CONSTITUTES A MATERIAL INDUCEMENT FOR SECURED PARTY TO ACCEPT' THIS
SECURITY AGREEMENT AND EXTEND CREDIT" TO DEBTOR.
Debtor warrants that Debtor is a limited liability company registered tinder the laws of
the State of Utah.
Debtor warrants that its chief executive olTice is located at the following address:
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Debtor warrants thai the Collateral (except good sin transit) is located or domiciled a; iherb! io wing additional addresses:

-...LfiJiil.-.A^Ly±T#Ji
J^U*_*4 ' ^ ^ f2jl.vna*>
tfoUy (? YhtePi Qtr ^bQ3$

^fPiMAjL.

IN WITNESS WHEREOF, and intending to be legally bound hereby, the panic* have
executed this Agreement as of the date first written above.
ATTEST:

SHANiJON'S RAINBOWpljQDUCTlON. LLC
By:

SmmMMA

<S:

Bv:
Name:
T'lic:

~<z£U5%lrtMVr>--^\\s

st^--i

/
!<oUu ll • AUai.frr/v
iraJ^la^-Jfll^nk^Z-

WITNESS:

By:

Mark Ross. Lender

jisuivj.i:
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Division Of Corporations

Acknowledgement of
File Number:395457201135
Old File Number :N/A

Filing

Record Date:05-09-2011 10:58
Lapse Datet05-09-2016 23:59

Type:UCC
Status: ACTIVE

Filer?
ECKERT SEAMANS CHERIN & MELLOTT, LLC
600 GRANT STREET, 44TH FLOOR
PITTSBURGH,PA 15219 USA

Collateral Description;
Action: ADD
Description:
SEE ATTACHED EXHIBIT "AM
PftfrtQrs

SHANNON'S RAINBOW, LLC
8815 JEREMY ROAD
PARK CITY,UT 84098 USA
Secured party;
MARK ROSS
259 SOUTH COLLEGE STREET
WASHINGTON,PA 15301 USA
Transaction Detail:
Form Type:UCC 1 FILING STATEMENT
Effective Date:05-09-2011 10:58
Submitter Ref:UT SOS

Jurisdiction: UTAH
Organization ID: 7029162-0160
Organization Type: LLC

Transaction Cost: $12.00
Receipt Number:3562637
Alt Designation:NONE

MflAtional Description?
FILING APPROVED - 3
THE DATA LISTED ABOVE IS A 'NON-CERTIFIED' RECORD. PLEASE TAKE THE TIME TO REVIEW ALL OF THE
INFORMATION. IF YOU FIND ANY DISCREPANCIES YOU MUST CONTACT THE DIVISION, AT NO COST, WITHIN
30 DAYS OF RECEIVING THIS ACKNOWLEDGEMENT.
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A. NAME A PHONE OF CONTACT AT FILER loptional]

Michael Sally (412) 566-6000

o

B. SEND ACKNOWLEDGMENT TO: (Name and Address)

m
u
£3

d

Eckert Seamans Cherin & Mellott, LLC
600 Grant Street, 44th Floor
Pittsburgh, PA 15219

o
ID o

hi

ttr

5

F

Pal

FOLLOW INSTRUCTIONS (front and back) CAREFULLY

£1.

c
o

ecel

UCC FINANCING STATEMENT

rs £ K
a
<

L

J

THE ABOVE SPACE IS FOR FILING OFFICE USE ONLY

1 . D E B T O R ' S EXACT FULL LEGAL NAME-insertonlyojifldebtDrnaiTH$(1aor^^
1a. ORGANIZATION'S NAME

SHANNON'S RAINBOW, L L C

OR 1 b. INDIVIDUAL'S LASTNAME

FIRST NAME

MIDDLE NAME

1c. MAILING ADDRESS

CITY

STATE

8815 Jeremy Road
1d. SEE INSTRUCTIONS

Park City

UT

1f. JURISDICTION OF ORGANIZATION
ADD*LINFORE He.TYPE OF ORGANIZATION
ORGANIZATION
DEBTOR
| Limited Liability Company

SUFFIX

POSTAL CODE

84098

COUNTRY

USA

1 g. ORGANIZATIONAL ID #, if any

Utah

7029162-0160

[""JNONE

2. ADDITIONAL D E B T O R ' S EXACT FULL LEGAL NAME - insert only fin* debtor name (2a or 2b) - do not abbreviate or combine names
2a. ORGANIZATION'S NAME

OR 2b. INDIVIDUAL'S LAST NAME

MIDDLE NAME

FIRST NAME

SUFFIX

o
U7
I

2d. SEEINSTRUCTIONS

STATE

CITY

2c MAILING ADORESS

ADD'L INFO RE 12e. TYPE OF ORGANIZATION
ORGANIZATION
DEBTOR
|

2f. JURISDICTION OF ORGANIZATION

1

POSTAL CODE

COUNTRY

o
vO
I

2g. ORGANIZATIONAL 10 #, if any

1

riNONE

o

3 . S E C U R E D PARTY'S NAME (or NAME ofTOTAL ASSIGNEE of ASSIGNOR SP)-insertonryojiesecuredDartynamo(3aor3b)
3a, ORGANIZATION'S NAME

u?
CO

OR 3b. INDIVIDUAL'S LAST NAME

RRSTNAME

MIDDLE NAME

SUFFIX

STATE

COUNTRY

Mark

Ross

CfTY

3c. MAILING ADDRESS

Washington

259 South College Street

PA

POSTAL CODE

15301

4. This FINANCING STATEMENT covers tha following collateral:

See attached Exhibit "A"

P

SELLER/BUYER
CONSIGNEE/CONSIGNOR
IBAILEE/BAILOR
5. ALTERNATIVE DESIGNATION pf applicable]: | J LESSEE/LESSOR
7 Check to REQUEST SEARCH REPORT(S) on Debtor(s)
This FINANCING STATEMENT is to befiled{for record] (or recorded) In trie REAL
foptjonan
FSTATF RFCORDS
Attach Addendum
(if, appjpbje]
•fAnnmoNAtFEFi
8. OPTIONAL FILER REFERENCE DATA
idpor

{

JNON-UCC FILING
All Debtors |

I Debtor 2

UTSOS
International Association of Commercial Administrators (IACA)
F I U N G OFFICE COPY — UCC FINANCING STATEMENT (FORM UCC1) (REV. 05/22/02)
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Exhibit A to UCC-1 Financing Statement
1.
The foregoing Financing Statement (to which this Exhibit A is attached) is presented to a filing officer for filing
pursuant to the Uniform Commercial Code in effect in the jurisdiction
where filed (State of Utah, Secretary of State):
(a) Name and Address of Debtor:

^
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(b) Name and Address of Secured Party:

2.

bi
Bf

a

ro
a

<n. c
o
i=
C <

ecel

Mark Ross (the "Secured Party")
259 South College Street
Washington, PA 15301

£

2

cu
v»

ICi

o

9/2

Shannon's Rainbow, LLC (the "Debtor")
8815 Jeremy Road
Park City, UT 84098

Description of Collateral covered by this Financing Statement:

(a)
all accounts, deposit accounts, investment property, contract rights, chattel paper (whether
electronic or tangible), instruments, promissory notes, documents, general intangibles, payment intangibles, software, letter
of creditrights,supporting obligations, healthcare insurance receivables and other rights to payment of every kind now
existing or at any time hereafter arising, including but not limited to any and all contract rights and other general intangibles
of the Debtor with respect to that certain feature film currently known as Shannon's Rainbow ("Shannon's Rainbow");
(b)
all inventory, goods held for sale or lease or to be furnished under contracts for service, or goods
so leased or furnished, raw materials, component parts, work in process and other materials used or consumed in Debtor's
business, now or at any time hereafter owned or acquired by Debtor, wherever located, and all products thereof, whether in
the possession of Debtor, any warehousemen, any bailee or any other person, or in process of delivery, and whether located
at Debtor's places of business or elsewhere;
(c)
all warehouse receipts, bills of sale, bills of lading and other documents of every kind (whether
or not negotiable) in which Debtor now has or at any time hereafter acquires any interest, and all additions and accessions
thereto, whether in the possession or custody of Debtor, any bailee or any other person for any purpose;

5j
i

o
(d)
all money and property heretofore, now or hereafter delivered to or deposited with the Secured
Party or otherwise coming into the possession, custody or control of the Secured Party (or any agent or bailee of the
Secured Party) in any manner or for any purpose whatsoever during the existence of this Agreement and whether held in a
general or special account or deposit for safekeeping or otherwise;
(e)
all right, title and interest of Debtor under licenses, guaranties, warranties, management
agreements, marketing or sales agreements, escrow contracts, indemnity agreements, insurance policies, service or
maintenance agreements, supporting obligations and other similar contracts of every kind in which Debtor now has or at
any time hereafter shall have an interest, including but not limited to with respect to the film "Shannon's Rainbow;"
(f)
ail goods, tools, machinery, furnishings, furniture and other equipment and fixtures of every kind
now existing or hereafter acquired, and all improvements, replacements, accessions and additions thereto and embedded
software included therein, whether located on any property owned or leased by Debtor or elsewhere, including without
limitation any of the foregoing now or at any time hereafter located at or installed on the land or in the improvements at any
of the real property owned or leased by Debtor, and all such goods after they have been severed and removed from any of
said real property; and
(g)
all motor vehicles, trailers, mobile homes, manufactured homes, boats, other rolling stock and
related equipment of every kind now existing or hereafter acquired and all additions and accessories thereto, whether
located on any property owned or leased by Debtor or elsewhere; together with whatever is receivable or received when any
of the foregoing or the proceeds thereof are sold, leased, collected, exchanged or otherwise disposed o£ whether such
disposition is voluntary or involuntary, including without limitation all rights to payment, including returned premiums,
with respect to any insurance relating to any of the foregoing, and allrightsto payment with respect to any claim or cause
of action affecting or relating to any of the foregoing (collectively, the "Proceeds").
3.
Unless otherwise defined, all capitalized terms used herein shall have the meanings assigned to them in the
Security Agreement, dated March 28,2011, between the Debtor and the Secured Party (the "Security Agreement").

{J1513244.1}
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